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Foreword

| am delighted to receive Indian Law Conclave Volume | published by
Adhrit Foundation. The Law is a mufticeted discipline that affects the
societal norms. The Law is organic; it keeps on evolving with changing
times. Decriminalization of homosexualitig one such example. Law is a
great balancing act. It has to balance rights of victims with that of accused.
Freedom of speech and expression is to be balanced with issues ranging
from privacy to national security Indian Constitution is my only Bible or
Gita or Quran. The ideals of our Constitution is what | live by. It is our
duty to uphold constitutionalism and constitutional morality.

As the citizens of this great nation it is our duty to make a good Constitu-

tion such as ours, bettkife of law is to be lived and not to be shackled in

ivory towers. Its objective is not to be lost in jargon. This is where Indian

Law Conclave comes into place. Adhrit Foundation by its neweling

efforts is taking discourse out of ivory tower. It iddéng the foundational

ideas of justice, |l iberty and equalit
them a platform to interact with seniors in professions.

These enchanting debates, of which 1260
erated on moral and etlail dilemmas over various aspects like patenting a

gene or on rights of animals and rivers. It has debated on latest legislations

like Insolvency and Bankruptcy Code. The present volume is a manifesta-

tion of such zeal by the Adhrit Foundation.

This is arich issue which examines various facets of law. It examines law
as pure sciences; law as applied sciences and it goes on tracing entire spec-
trum of spectacular issues. This issue is special as it sees light of the day in
the middle of a pandemic. This sk® resilience and commitment of the
Adhrit Foundation.

My congratulations and good wishes to the entire team.

Dr. Charu Mathur
Advocate on Record, Supreme Court of India
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Introduction

It is a pleasure to write an Introduction to this timely publication initiated
by the team of Indian Law Conclave. The Conclave, as many would know,
has been a remarkable platform for young professionals and students to
come together and discuss topicaliss in law and policy. My long asso-
ciation with Indian Law Conclave has convinced me that youth of this
country are true agents of change.

This book is an acknowledgment of great discourse that has taken place in
ILC in the past. It is also a validatido the fact that knowledge is not to

be measured by age of a scholar but their authenticity of idea, intensity of
research and clarity of thoughts.

The chapters in books are divided int
and Law as OApapnd edt hsecri emicecel | aneous
search papers in the book tAnmalh upon
as a |l egal Persono, iGenoci doe 0e,t cA.Si xt
It offers a fresh perspective on some topical issues such aproatay,

gene patenting etcThe book is rich in its content and offers a wide range

of discussion on a myriad of legal issues.

The dedication of team ILC is exemplary and they have demonstrated lead-
ership in bringing youth from various parts of thaieoy together under

one roof, to discuss, debate and develop an objective perspective on socio
legal issues that certainly warrants our attention. This effort will help in
building a strong legal profession and a great citizenry.

My congratulations to all the young authors and best wishes to the team.
Sincerely
Dr. Neeti Shikha
Head, Centre for Insolvency and Bankruptcy,

Indian Institute of Corporate Affairs
Ministry of Corporate Affairs, Govt. of India
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Preface

The bookbn di an L aw Co nscalflagship puRleation esesids
initiated by the team of Indian Law Conclave. Theahd 29 Editions of
Indian Law Conclave were held at the International Youth Hostel,
Chanakyapuri, New Delhi from June RQuly 1, 2018 and Agust 1011,
2019 respectively.

The inaugur al edi Chamgim@dlLandscapestofrlLaghl t h e me
Systemsinindia Si mi | arly, the secoldeds edi ti o
for a New India Together, both the conclaves have had participation of

over 150 delegates from all parts of the country. 85 Speakers from diverse

fields such as Politics, Law, Business & Management, Education & Re-

search, Technology, Media, and Development have spokére aton-

claves and inspired the young delegates.

Our Editorial Board has reviewed the papers we had received for both the
editions of the conclave, and the best papers are now incorporated into the
First Annual Volume of the series of publications.

We woud like to extend our regards to the Advisory Board for their con-
tributions in shaping this book. We would also like to extend our gratitude
to Mr. Umesh Kumar, Mr. Kunal Mandal, Mr. Arpit Gaharwar, Mr. Rahul
Rautela, Mr. Prateek Pandey, Organizing Congaittlembers, Speakers
and Partners of both the editions of Indian Law Conclave for their guidance
and support.

Lastly, we would like to invite comments, suggestions and guidance from
various experts and readers about this book for improvements in future.
The comments/suggestions can be mailed to adigta@adhrit.in

- Aditya Singh
Editor-in-Chief
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MORALITY OF PATENTS: ANALYSING
THE MORAL ISSUES SURROUNDING
GENE PATENTS

Latika Choudhary
School of Law, UPES Dehradun

Hardik Daga
Jai Narayan Vyas University, Jodhpur

1  WHAT ARE PATENTS AND HOW ARE THEY
USEFUL

A right is essentially a privilege to devoid everyone else from using or ex-
ploiting the subject matter of right, to their advantage without the consent
of the holder of right. A right is an entitlement to one which prohibits eve-
ryone else from performing or not pemfising certain actions with regard

to the subject mattérThe owner of a land thus has the right against the
whole world to exclude anyone from using that particular land. Intellectual
Property Rights are a bunch of intangible rights granted over thegtsodu

of intellect. This right varies depending on the form of intellectual prop-
erty. Forinstance patent rights are granted over patents, copyright over
creative expression of ideas, design rights over designs, geographical indi-
cations for products and s@&ges representing unique characteristic of a
specific geographical location etc. Intellectual Property Rights fulfil dual
purpose of incentive and reward. These rights serve as a reward for the
inventor/creator who has put in labor to transform an ideadntangible
expression. It also serves as an incentive to further develop/create, which
will result in granting of monopoly right to the creator/inventor. The pro-
cess of innovation and development should be everlasting as change is the
only constant.

A patent is an exclusive monopoly right which is bestowed upon the in-
ventor. This right is given over novel inventions, which excludes others

1Leif Wenar, Rights, THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY
(Fall 2015 Edn.), Edward N. Zalta (ed.), available at https://plato.stanford.edu/ar-
chives/fall2015/entries/rights/
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from exploiting the invention during the term of the pafelRatenting an
invention is useful to exclude probabjliof an invention being exploited

by someone other than the inventor himself without his knowledge or con-
sent. Not only does the holder of patent right get to exploit the invention
exclusively, but also exclude the entire world from using the same without
his consent.

Patent eligibility criteria consists of three major aspects

1 Novelty
1 Inventive step/nombviousness
1 Industrial application/utility

These aspects may vary with regarchtaw stringently they are applied

while judging an invention. In addition to these basic criteria, certain juris-

dictions also pose the requirement of the subject matter of invention to not

be agai nosdera ® ¢ umb r aihstancgliddia in Eamgiance

with the TRIPs agreement has the requ
mary or intended use or commercial exploitation of which could be con-

trary to public order or morality or which causes serious prejudice to hu-

man, animal or plant life or healthr t o t h e 3 &he £urapeam me nt 0
patent Convention also expressly proh
primary or intended use or commercial exploitation of which could be con-

trary to public order or morality or which causes serious prejudibe-to

man , ani mal or pl ant | i f%Thioimplieseal t h o«
that inventions which are either based on or make use of subject matter

which is opposed to public policg morality will not be granted patent.

Gene Patents are one such contreiad subject matter of patents which

even though resented by many jurisdictions, have been granted protection

by others.

2 THE CONCEPT OF GENE PATENTING

The developments in the arena of biotechnology have not only opened but
widened the horizon for invemits to explore the field. Inventions in the

form of high yielding plant varieties, genetically engineered genomes, and
cancer cells eating medicines are only some of intended to take

2Joseph G. Hadzima, JiThe Importance of Patent8OSTON BUSINESS
JOURNAL (1994), available ahttp://web.mit.edu/elub/hadzima/pdf/thém-
portanceof-patents.pdf

3 Article 27.2 TRIPs; Section 3(b), Indian Patent Act, 1970.

4 Article 53(a) European Patent Conventiaf! edition, (2016).


http://web.mit.edu/e-club/hadzima/pdf/the-importance-of-patents.pdf
http://web.mit.edu/e-club/hadzima/pdf/the-importance-of-patents.pdf
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development to an altogether new level. Gene patent is a comparatively
new phenomena in the field of biotechnology which has raised concerns at
the cost we are ready to pay in the wake of development and progress.

Every living organism is made up of cells. These cells contain genes which
are a section of DNA molecules coilep inside each cell. The DNA is a
double stranded molecule which is split into smaller chunks known as
&chromosome8 The DNA acts as instruction manual for an organism.
Genes are responsible for making proteins and are responsible for the way
living organisms appear, the characteristics they carry and the functions
they perform. Genes possess the data which is requoitagld and main-

tain cells. An offspring carries the genes from mother and father which may
at times faulter and can cause serious diseases in the offspring. To remove
such a defect gene editing is done so as to either insert or remove the spe-
cific gene b get desired results. Fmistancejf a pest resistant variety of a
particular crop is required the researcher or plant breeder will edit the ge-
nome of that particular crop to get the desired result. Such techniques often
come under the ambit of patemtcbare often granted the same.

Gene patenting thus, is a patent right granted over genes which have either
been specifically isolated, altered, the processes and methods for obtaining
or using it, or a combination of any of thésa/hen through human effo

and labor a product of nature such as gene in a living organism is turned
into something of a different or greater utility as compared to its natural
counterpart, is the phenomena that entails worthiness of getting a patent
over a gene. The very facttha gene, with however much amount of mod-
ification, still remains a product of nature is the very beginning point of
controversy surrounding gene patenting.

3 THE CONTROVERSY BEHIND GENE
PATENTING

The road to reach destination is often met with obstariddurdles, mere

crossing of which often becomes a success story in itself. In a world where
no one could have seen the possibility of having property rights in genes,
not only has that become a reality but such a possibility has opened the

5Silke SchmidtExplainer: What are Genes3CEINCE NEWS FOR STUDENTS
(JULY 8, 2019 , 6:30AM), available at https://www.sciencenewsforstu-
dents.org/article/explainavhataregenes

6 Patenting GeneGENETICS GENERATION (July 29, 2019, 10 A.M.), available
at http://knowgeneticerg/patentinggenes/


https://www.sciencenewsforstudents.org/article/explainer-what-are-genes
https://www.sciencenewsforstudents.org/article/explainer-what-are-genes
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doors for prgress which largely affects human health and longevity. Even

so, critics around the world have vehemently opposed the patenting of life
for specifically genes for various reasons, ranging from legal to technical
and even moral, which makes the issue exttgmiebatable.

The very first argument is posed regarding the nature of the gene itself. A
gene is essentially a product of nature. Its existence in living organisms is
by the virtue of the fact that the organism is a living being. A patent essen-
tially requires the invention to be novel in nature i.e. should not have been
in public domain. Under such prevailing law, granting patent to gene,
which has been in existence and public domain as a product of nature, is
invalid and against the patent law its&farious case laws have stressed
upon this point. Fomstance,n the Amgen caséwherein the invention

claim related to purified and isolated form of any gene that codes for the
EPO protein. A DNA is essentially made up of a coding region called the
exonand a norcoding region called the intron. The roading region has

no function or role to play and thus when it is isolated from the DNA, there
remains an exon only DNA which is purified form of DNA. The subject
matter of pat ent dvaadsisolatdd sequerice whicke | pur
codes for EPO,? The novelty criteria was thus not fulfilled in the technical
sense and the district court emphasized the same point, characterizing hu-
man EPO as "a nepatentable natural phenomenon free to all men and
resere d e x c | u s i kelprgpodition by Amgen was intended to
defy the technical criteria and in the eyes of the court "is not simply a law-
yer's trick."?

Another case that changed the landscape of gene patent is Myriad Genetics
case. Myriad geneats was successful in locating sequences of two human
genes, BRCA 1 & BRCA 2. The mutations of these genes had the potential
of increasing risks of breast and ovarian cancer. Based on the precise loca-
tion of these sequences, Myriad sought patents on the. §dma issues at
hand were

1 Whether a naturally occurring segmenDMA, isolatedfrom the

rest of the genome can be granted patent &

7 Amgen, Inc. v. Chugai Pharmaceutical Co 927 F.2d 1200 (Fed. Cir. 1991).

8 Amgen, 927 F.2d at 1206 (quoting U.S. Patent No. 4,703,008 (filed Nov. 30,
1984)).

9 Amgen Inc. v. Chugai Pharm. Co., 13 U.S.P.Q.2d 1737, 1759 (D. Mass. 1989)
[quoting Diamond v. Chakrabarty, 447 U.S. 303, 309 (1980)].

10 Rebecca S. Eisenber@gexamining the Role of Patents in Appropriating the
Value of DNA Sequencet® EMORY L.J. 786 (2000).
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1  Whether synthetically created complementary DNA is patent eli-
gible 1

Addressing théssuesthe Supreme Court of the ied States held that a
naturally occurring segment of DNA is not patentable by the virtue of it
being a product of nature and thus #fAa
a product of nature and not patent eligible merely because it has been iso-
| at e d dading cBrepteraentary DNA it was held that a cDNA is syn-
thetically created and thus is not a product of nature per se. Complementary
DNA ficont ai ns -coding infermation fopnd o & segnment

of natural DNA but omits portions within the DNA segmémat do not

code for protein? The rationale behind granting patent specifically to
cDNA and not to isolated or purified genes is that these patents would have
given exclusive right to isolate an individual's BRCA1 and BRCA2 genes.
The patents would alsgive Myriad the exclusive right to synthetically
create BRCA cDNA. Thus, by the virtue of the intellectual property right
granted to myriad, even merely possessing the said genes in the body
would be an infringement. It was thus, a very sound decisidheopart of

the Supreme Court, which does not hinder progress and at the same time
doesndt award undue credit for a prod
very purpose of incentivizing research so as to progress more will also be
hindered if productef nature itself will be granted patent. Such a right will
exclude every researcher but the patentee from further researching and ex-
ploring related horizons.

Patent law works on the assumption that the invention patented will benefit
the society alarge. But what if the invention poses threat in the longer run
to humanity? The nuclear bomb is a perfect example to comply with the
patent eligibility criteria but falling into the hands of evil, did not do any
good for the society at large. Argumerdekclude life forms from patent-
ability are also premised on the doubt regarding the wisdom of the ultimate
users of the invention which may exploit it to the disadvantage of the ma-
jority.*® The very purpose of granting patent will be defeated in such a sce-
nario. Possible future scenario may entail creating genetically engineered
species which will not be beneficial to mankind in any way. The process
of genome editing facilitates transfer of genetic material inter and intra

UAsson for Molecular Pathol o0811(213).Myri ad
21d.

13 Rebecca DressefEthical and Legal Issues in Patenting New Animal ,Life
JURIMETRICS,American Bar Association, Vol. 28, No. 4 (Summer 1988), pp.

399435, available at
https://www.jstor.org/stable/29762094?seq=6#metadata_info_tab_contents
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species. Introducing genes in @ifént species will result in different out-
comes, with the overall pattern of gene expression altered by the introduc-
tion of a single gen& The precise location and sequence of the gene along
with its specific function in the organism it is inserted, mayeha rela-
tively well-characterized function in comparison to the donor organism.
Even with this precise information, the result of such a transfer cannot be
predicted® The resulting genome may have duplicate genes, changes se-
guence, altered locations] af which may result in lack of operation of

the genes instability or interference with other gene functions possibly
cause some potential risksThus, genetically modifying genes of an or-
ganism can have a number of predictable and unpredictable rizks. L
Centre of IUCN prepared a report contemplating the effects of genetic
modifications. This report enlists numerous environmental risks like en-
hanced pathogenicity, emergence of a new disease, loss of management
control measures etc. which will affect nkéind in the long run. Changing
patent policies or even strengthening patent policies that set stringent
standards with regard to gene patenting will act as a barrier to prevent ram-
pant patenting of genes.

The issue of separating diagnostic tests ANA patents also arises which
often hinders medical field with regard to research and experiment. Diag-
nosis is important from the perspective of acquiring knowledge of an indi-
vidual patient while DNA patent pertain to knowledge regarding the sub-
ject mater as a whole.

Another major issue that has been raised from the very inception of the
idea of gene patenting is who owns genes if they are isolated from the per-
son's body. Patent can only be granted over genes once they are extracted
from the body 6an organism and then researched on resulting in the
claimed invention. Valid question that arises from this hypothesis is
whether the person from whose body the genetic material was extracted
will or will be the owner of the patent as well along with theentor or

14 Dhan Prakash et aRisks and Precautions of Genetically Modified Organisms,
INTERNATIONAL SCHOLARLY RESEARCH NETWORK, L. Chéc
ISRN  Ecology Volume 2011, Article ID 369573, 13 pages
doi:10.5402/2011/369573 (2011).

15N. C. Ellstrand, H. C. Prentice, and J. F. Hanc@xdne Flow And Introgression

From Domesticated Plants Into Their Wild RelativeNUAL REVIEW OF

ECOLOGY AND SYSTEMATICS, vol. 30, pp. 58863 (1999).

16 C. Dennis,The Brave New World Of RNANATURE, vol. 418, no. 6894, pp.

1221124 (2002).

17The World Conservation Union (2004).
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once the tissues or cells are outside of that person's body, they no longer

remain his to own or claim ownership over. Technically, once removed

from the body, these tissues and cells belong to the doctor or hospital. In

the case oMoore v. Rgentg'® researchers of the University of California

had developed a cell line for cancer
patient claimed ownership of these cell lidig$he Supreme Court of Cal-

i fornia decided that in the interest
does not retain ownership of any tissue or cells that have been excised from

the person's body with his or her inf
for DNA and thus one cannot claim ownership of an already extracted ge-

netic material from his body. This is a controversial rule from the view-

point of those opposing gene patenting.

4 RIGHT OR WRONG: THE ISSUE OF
MORLITY

Patents is purely economic in natufée invention contributed to the over-

all development and wellbeing of the society in return for the monopoly
rights granted to the patent holder. But it is not pure economics that this
Intellectual property is confined to. There are moral and ethicattbps

that surround the subject matter of a particular invention which may play a
vital role in deciding the fate of the inventi&hMorality in a society plays

an immensely important role with regard to deciding how a particular act
will be viewed. It ncludes the totality of the accepted norms which are
deeply rooted in a society and this morality may vary from culture to cul-
ture?! Various jurisdictions including India have imbibed the policy of an
inventionés requireme merand moraliy?? bei ng
This implies that an inventions use or commercial exploitation of the sub-
ject matter of inventions should not be such which is against pofoler

or morality.

18 Moore v. Regents of the Univ. of Cal., 51 Cal.3d {@al. 1990).

19 1bid.

20 6 PHILIP W. GRUBB ET AL., PATENTS FOR CHEMICALS,
PHARMACEUTICALS, AND BIOTECHNOLOGY, (Oxford University Pressh6
edn., pp 304320).

21 patents: Ordre Public and MoralifyP1: IBE, Chapter 19, CY564nctadv1,
Nov.,2004, available at https://www.ipr-
sonline.org/unctadictsd/docs/RB2.5_Patents_2.5.3_update.pdf

22Section 3(b), Indian Patent Act, 1970.
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Morality could be interpreted in a number of ways considering its subjec-
tivity. Even so, morality is established by the prevailing norms in a partic-
ular society and everyone who is a part of that society is subject to those
set standards of morality. It is the function of these moral norms to safe-
guard the interest of the peopdé the society’® These moral standards
guide a person in deciding the nature and consequences of a particular act
he chooses to do which will either be in conformity of these morals or
against it. It is thus the purpose of moral laws to perfect persoasch

ter2* Acts against the moral norms of a society are deemed to be morally

ifwrongo and discouraged. For instance
legally wrong or have sanctions attached to it but by societal standards it is
a mor al fi wr o iegand issUE lofemorality lin @atemtrcould be

understood from the very purpose for which patents are granted.

Patents are granted to promote innovation which will be useful for the so-
ciety at large. Inventions the use of which will be against the morad-sta
ards will not serve any purpose to the society and thus the exclusive rights
granted to the inventor will be of no use since the invention itself is not
going to serve any purpose or may even not be utilized or exploited. Justice
Story of the United Stats h as o f t ensefgl ineentiendsoheh at i
which may be applied to a beneficial use in societgpintradistinction to

an invention injurious to the morals, health, or good order of society, or
frivolous or insignificant 8 A study conducted by VWO has identified

six justifications based on public policy for the exclusions from patentabil-
ity.?® The very first and the soundest justification is with regard to the
purpose of patent laws in reflecting undesirable subject matter which has
to be avoidd by the invento?! The publicorder& morality clause intends

23 Terrance Mcconnel,Review: On The Nature and Scope of Morality
PHILOSOPHY AND PHENOMENOLOGICAL RESEARCH, Internatiorighe-
nomenological Society, Vol: 54, No. 2 (Jun., 1994), pp -423, DOI:
10.2307/2108503, available at https://www.jstor.org/stable/2108503

243T.J. GARDNERCRIMINAL LAW: PRINCIPLES AND CASBESést Publish-

ing Company, 3rd ed., pp.7).

25Viola Prifti, TheL i mi tQrdre®fu bii i cd0 And AMoralityo For
ity Of Human Embryonic Stem Cell Inventipi$-iE JOURNAL OF WORLD
INTELLECTUAL PROPERTY,Volume22, Issuel-2, Page2-15(March, 2019).

26 Lionel Bently et al, Exclusions From Patentability And Exceptions And Limita-
tions To Pa,tWVROtSAANDING ROMMKITTEE ON THE LAW
PATENTS, SCP/15/3, Annex 1 (2010), available at
https:/iwww.wipo.int‘edocs/mdocs/scp/en/scp_15/scp_Emriex1.pdf

27|, SchneiderCan Patent Legislation Make A Difference? Bringing Parliaments
And Civil Society Into Patent Governand@iE POLITICS OF INTELLECTUAL


https://onlinelibrary.wiley.com/toc/17471796/2019/22/1-2
https://www.wipo.int/edocs/mdocs/scp/en/scp_15/scp_15_3-annex1.pdf
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to safeguard the public trust ihe patent system of their country and the
same can be achieved by ensuring that inventions which may hurt or are
objected by the society are discouraged. This ground can also be under-
stood from an economic perspective. Neoclassical economy recommends
thatinventions which have been or may be granted patent, serve as an in-
centive for investors to invest in the same prospecting returns in the future
from the exploitation of the same. If patents are discouraged in a particular
field, there will be no investnmés in that field, but in the area where patents
are encouraged. Thus, there will be direct flow of investments towards
R&D in areas of current & more profitable research. Thus, the morality
clause helps in promoting desirable inventions and indirectlyeéntes

the inventive activities.Thus, morality finds a place in patent legislation
and based on this justification there are many issues that arise with regard
to patenting of genes.

4.1  Who owns the genes?

Patent rights grant exclusivity to the patenteege or exploit his inven-

tion. With regard to human gene patent specifically, the very first question

to be answered is who owns genes? The critics of gene patents have always
believed that human genome is a part
the virtue of this principle that no one has a right to own it. Thus, patenting

of genes turns it into a property to be owned exclusively which thereby
violates humanity8 It is also claimed that these patents exploit and earn at

the expense of the personal nataf a particular gene. What this essen-

tially implies is that even though all living being have a similar framework

of cells yet there are minor differences in each living being which make

him peculiar or apart from the others. Foestanceno two humansave

the exact same face or fingerprints.
viduality and patenting the same violates the privacy of diaries which re-

flect variations which are unique to a particular person. Thus, no one
should be allowed to turn somat that is common in nature to a private

item.2°

PROPIRTY: CONTESTATION OVER THE OWNERSHIP, USE, AND
CONTROL OF KNOWLEDGE AND INFORMATION, Sebastian Haunss & Ken-
neth C. Shadlen eds., pp 1297 (2009.)

28 Gabriel BenDor, Ethics of Gene Patenting: Moral, Legal, and Practical Per-
spectivesSTANFORD BROWN iGEM, Jason Hu & Bryce Bajar, and Julia Bor-
den eds. (2012).

2% Annabelle Lever,s it Ethical to patent Human GenesINTELLECTUAL
PROPERTY AND THEORIES OF JUSTICE, A. Gosseries, A. Marciano & A.
Strowel eds. Palgrave MacMillan, UK. (2008).
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4.2 Effect on consumer

Monopolizing of market is an anrtompetitive policy yet patent system
works on exclusivity on the pretext that the invention is to benefit the so-
ciety at large and thus suitable rewarsigd be given to the inventor who
invests his time and labor for the betterment of the society. There is thus a
balance maintained between the reward and the public access to the bene-
fits of the invention. Theoretically as good as this may sound, thees ne
truly exists a balanced situation and the cost of rewards reaped by inventor
have to be paid by the public at large. These inventions are made available
to public at insanely exorbitant prices which cannot be afforded by major-
ity section of the societyWhat good does a newly invented cancer medi-
cine do if it not accessible enough for patiettdhe landmark case of
Myriad genetics, which changed the landscape of gene patenting in the
United States, shouts the tale of how notorious the patent ownennéec
with exclusivity in their hands. Myriad itself, after gaining patent over
BRCA 1 & BRCA 2, licensed the same on the terms that tests to determine
the presence of these cancer causing genes will only be done by its own lab
and at a price of 3000 USBHWomen thus were left with only one option

of getting tested for the presence of these genes which determines the prob-
ability of cancer in the body. This price was extremely expensive making

it unavailable for a majority of women and thus failing the entirpose

and intent of patent.

4.3 Consequences of ovepatenting

Man is inherently greedy and this nature of his will not allow him to not
extend gene patenting on a societal and global scale. Patenting genes could
take an enormous form where every living gntiould come under the
purview of exclusive rights granted by patents thus depriving them author-
ity or privacy of any kind over their own genetic material. This
Afdevel opment o wil!| take ugly form,
ters that impact everye will only exacerbate the difference between rich
and poor developing countries. Such a gap can extend to the limit of de-
priving the poorer nations from availing benefits of a patent granted to an
invention in their own jurisdiction. For instance, a candrug invented

and patented in the United States may be sold at unreasonably exorbitant
prices to poor developing nations like Bangladesh, which will not be able

30 Hridayesh JoshiThe Cost of Cancer: WHO Report Says Expensive Drugs Im-
pairing Access to Cure, NEWS 18, Jan. 18, 2019, available at
https://www.news18.com/news/world/testof-cancerwho-reportsaysexpen-
sive-drugsimpairing-accesgo-cure2016493.html

s11d. 28.

w h
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to afford it and thus thereby depriving cancer patients of an available treat-
ment3? The purmse of patent will thus be defeated and it will only remain
to serve as an economic resource to the patentee.

Thus, the idea of excluding inventions not adhering to pulstier& mo-

rality can be regarded as a tussle between morality and technological de-
velopment3® With progress there is an inherent need to walk along the pace

of progress in order to gain clear understanding of the process. Some are
able to cope up with this change whil
It is indeed a difficult proces® tadapt but that does not imply that it is
necessarily immoral or wrong by the morality standards. The society relies

on beliefs that scientists or researchers working on this aspect of develop-

ment will neglect factors like religion, dignity, morality efio.the process

of development. Gene Patents become an easy target for critics on the pre-

text of disregarding the values of society and dignity of mankind in the

wake of fiowningo them. Even argument s
commodity do not actsamajor barriers to IP development in certain juris-

dictions which focus more on development than morality.

An infamous example of this is the Monsanto saga. The company owned
several patents based on transgenic plants. Introduction of the invention in
Europe was a barrier owing to the puliiacler& morality provision in the
patent legislatio* The market for them was limited due to lack of trust of
people since the company could not guarantee safety. Green peace, an in-
ternational organization dedicatexthe protection and preservation of the
environment protested against Monsanto and blocked its way out of Eu-
rope. This was later supported by the research which reflected that trans-
genic pollen was harming the monarch butte#fl§¥his led the Americans

to join the protest against the company and Monsanto had to admit their
wrong. This has instilled fear and lack of faith in the idea of gene related
technology.The smart step here is to not oppose morality standards but to

32|, Bently & B. ShermanThe Question of Patenting Life, Perspectives on Intel-
lectual PropertyVol 4: INTELLECTUAL PROPERTY AND ETHICS, Sweet &
Maxwell, p. 113 (1998).

335un TianchuReasoning the Morality Behind Life Patgntslaster of Laws In
Intellectual Prperty, 20162017 edn., available attps://www.itcilo.org/masters
programmes/im-in-intellectuatproperty/finatresearckpapers/MrSumdf

34 Article 53, European Patent Conventidg edition, (2016).

35Anthony M. Shelton & Mark K. Sear§he Monarch Butterfly Controversy:
Scientific Interpretations of a Phenomendt{E PLANT JOURNAL, 27(6), pg.
483488 (2001) available at
https://onlinelibrary.wiley.com/doi/epdf/10.1046/j.138%3X.2001.01118.x


https://www.itcilo.org/masters-programmes/ll-m-in-intellectual-property/final-research-papers/MrSun.pdf
https://www.itcilo.org/masters-programmes/ll-m-in-intellectual-property/final-research-papers/MrSun.pdf
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compromise and adhere to thesaagrns so as to envisage the misconcep-
tions people may have and find suitable solutions for eliminating stigmas
associated with gene patenting.

5 CONCLUSION

The fundamental issue and solutibm in understanding the reaction of
people of a society adhering to a particular set of norms. What may be
morally right for one society may not be the same for the offfers,to
understand the relationship or concerns one has to map the reactions to new
forms of life technologies. The task of defining and understanding morality

is on the patentee who has to judge the same from the present and existing
standards a society follows. The morality factor can sometimes be used to
block advancement not becauséais negative impact but solely on the
pretext of norcompliance with morality standards. To avoid such situa-
tions, there has to be a balance between the moral standards of people and
motivation for biotechnological inventions. Intervention of government
becomes indispensable when the stakes of development are higher than
moral laws. A novel invention should not be criticized or out rightly re-
jected merely because it does not reflect moral values and standard com-
pliance. At the end of the day, developmeast lto be given more im-
portance unless the cost of the same is so high that it can only be paid by
sufferance and irreversible consequences.
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RESPONSIBILITY TO PROTECT OR A
LICENSE TO OPPORTUNISTIC
INTERVENTION?

Gauri Mishra
National Law University Odisha

1 INTRODUCTION

The Responsibility to Protect hereinafter referred to as the R2P is one of
those big ideas that come every once in a while. The purpose of this paper
is not to disregard the genuine concerns and the initittken by certain
individuals to challenge the international community to come forward to
the rescue of smaller people and victims by preventing and punishing mass
atrocity crimes happening across nations but to highlight that we as an in-
ternational commutiy have failed to ensure the
The hypothesis on which this article begins R2P is a ground breaking

idea which has definitely been fostered by noble intentions involving hu-
manitarian assistance to those in need but nobletiotsnalone do not
seem to be guaranteeing the success of this doctrine.

In the year 2009, the US president Barack Obama on his visit to the Nazi
concentration camp at Buteacheswwthdtd sai d
we must be ever vigilant about theread of evil in our own time, that we

must reject the false comfort that ot
commit ourselves to resisting those who would subjugate others to serve

their own interests®

In response, Nobel Laureate EliWeiseh i d, fABut the worl d |
... [M]any of us were convinced that at least one lesson will have been

learned that never again will there be war; that hatred is not an option,

that racism is stupid; and t bk will t
tories or aspirations ... is meaningless ... Had the world learned, there

36 Remarks by President Obama, German Chancellor Merkel, and Elie Wiesel at
Buchenwald Concentration Camp, -589, whitehouse.gov  (2009),
https://obamawhitehouse.archives.gowtines-office/remarkspresidentobama
germanchancellormerketandelie-wiesetbuchenwaleconcent (last visited Aug

9, 2019).
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would have been no Cambodia and no Rwanda and no Darfur and no Bos-
ni a. Wil the¥worl d ever | earn?o

Sincendvaregaid @das continued to be a sol
reiterated across the globe not only with regards to this particular enormity

but also in the context of several other acts of savagery be it that of military
dictatorship in Latin America, the war in Yugoslavia, the Genocide in
Rwanda and soonandsofothhe phr ase, Onever again
a word of an honor by the international community to those who had been

racked with pain in the face of these atrocities that such repression will not

be repeated.

Thereafter, having failed to protect the ciails from such mass atrocities

of genocide, war crimes, crimes against humanity and ethnic cleatisng,

global community tried to counter in two fashions A They r el at e |
forts to combat impunity through protectionrigfts of victims and crim-

inal responsibility of culprits, on the one hand, and developingadter-

native to the tainted concept of humanitarian interventionin order to

prevent and halt s nithispaperweeshallimés, on
our focus to the second of the two.

2 HISTORY AND EVOLUTION OF R2P

R2P is one of the most influential doctrines which emerged in thecplubt

war scenario. This marked a shift from the traditional Westphalian model

of absol ute s over svegigntywithtresporsibildy. c onc e p
Alongwi t h t hi s c =haeed respansibilitfioé the inbefna- 6

tional community towards the countries in need which were either incapa-

ble or unwilling to protect their citizenry.

In the aftermath of cold war, international law witnessed twofold develop-
mentsi

One through furthering the idea bfdividual Criminal Responsibility
wherein tribunals such as ICTY, ICTR, International Military Tribunal for
Germany, Special Tribunal for Lebanon etc. were setup which finally cul-
minated in Rome statute estahling the ICC in the year 2002.

37d.
38 Stephen P. Marks & Nicholas Coop&he Responsibility to Protect: Watershed
or Old Wine in a New Bottle¥ OLUME 2 JINDAL GLOBAL L. REV (2010).
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The other set of developments were aimegreventing and responding

to outrageous actions against the populations at large by certain coun-

tries through the collective security systenenvisaged under the UN

Charter underréicles3951. The O6coll ective securit
serving international peace and security by attaching an obligation towards

all the states collectively to tackle any hostility that may occur amongst the

nations. In the light of the same, the UBI# order to restore sovereignty

in Kuwait authorized forces under the United States command ensuing the
invasion by Iraq in the year 1990.

Certain developments were also witnessed in the ngovernmental

front, an international, independent, humanéarorganization Médecins

sans frontiéres (MSF) found its inception as the medical workers expressed

their dismay during the Nigerian Civil War and came about with a concept

of 6éa right and duty to interveneb6 wh
ing stae sovereignty. However, this concept failed to achieve diédbed

recognition.

The collective security mechanism also was not able to achieve its required
mandate which is evident from the following examples

Rwanda: Genocide against the Tutsi and moderate Hutu in Rwanda.
Yugoslavia: Perpetration of enormity against Bosivarslims andCroa-
tian civilians by the Bosnia8erbforces with major support from The Yu-
goslav National Army.

Somalia: Systematic, gowenent supported mass murder of Isaaq civilians
by the Somali Democratic Republic known as the Isaaq Genocide.
NATO intervention in Kosovo: Unauthorized military operation by the
NATO against Yugoslavia during the Kosovo War.

US invasion of Iraq: Coalitioestablished by the US during the first Iraq
War to free Kuwait from the Iragi army.

Bosnia andHerzegovinaThe armed conflict in Bosnia anderzegovina
that broke out in late 1992.

The inadequacy of the system led to establishme@I&S by Canadian
government It was inspired by an appeal by former UN Secretary General
Kofi Annan. He appealed to the UN General Assembly in the year 2000,
filf humanitarian intervention is indeed an unacceptable assault on sover-
eignty, how should we respond to a Rwandaa tSrebrenicd to gross

and systematic violations of human rights that offend every precept of our
common humanity®
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In an attempt to reduce the gap between the legality and the legitimacy of
intervention, the ICISS report made four fundamental cortidbs.

Firstly, by changing the | anguage of the ¢
veneo to fAthe responsibility to prote
to the member states and the public.

Secondly by widening the scope of involvement of natidmghe entire

framework that is by including not only the international players having

the ability and willingness to make use of force but the international com-

munity as a whole.

Thirdly , by widening the scope of responses in the face of atrocities by

shifting the focus from mere military action to inclusion of preventive

measures and by adding on a responsibility to rebuild so as to prevent re-
currence of harm in the pestisis situation.

Lastly, by clearing identifying the criteria for use of forcelas fast resort.

After three years of the ICISS report came the second landmark moment

for the R2P doctrine in the year 2004 when it came to be endorsed in the

Secr et ar yHighdevel Paadl Report on Threats, Challenges

and Change t i tureaMbrldoQur Skeved Resmsibil-

i t.yhle UN Highlevel Commission utilized RtoP as a benchmark for
judging the Sudanese governmentds ac
marked the first time that a UN commissioned report had applied the RtoP
principleandéund that a state had fAmanifest
zens. 0 -l@éveléankl dogument outlined the doctrine in the context

of Chapter VII of the UN Charter and
protect people from suffering from preventable tdige. However, the

guestion of which state should assume said responsibility was left unan-

swered, since 6bevery stated could be
the erga omnes nature of the internat
the host stateotevery other state in cases where the former is unable or
unwi l |l i#g to act. o

An year later, in2005 United Nations World Summitwas held, where

more than 150 heads of state, identified with the RtoP concept and showed

their support for a more restrictedoncept of the O6respon.
t e ¢°The Summit Outcome document articulated the shared commitment

of states to address fAthe multifacet e
threats confronting our worldo and to

39 Camila PuppardThe Responsibility to Protect: Emerging Norm or Failed Doc-
trine?, Volume 9 Global Tides (2015).
401d.
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chall enges, whi ch must be transl at
dressing the root causes of those threats and challenges with resolve and
determi*hationo.

The starting point for the official definition of R2P is the language of
the Summit Outcomeestablishing inwo key paragraphsthe responsi-
bilities of states and the international community with respect to popula-
tions subject to these atrocities:

f138. Each individual State has t
tions from genocide, warritnes, ethnic cleansing and crimes against hu-
manity. This responsibility entails the prevention of such crimes, including
their incitement, through appropriate and necessary means. We accept that
responsibility and will act in accordance with it. The intgional commu-
nity should, as appropriate, encourage and help States to exercise this re-
sponsibility and support the United Nations in establishing an early warn-
ing capability.

139. The international community, through the United Nations, also has
the reponsibility to use appropriate diplomatic, humanitarian and other
peaceful means, in accordance with Chapters VI and VIII of the Charter,
to help to protect populations from genocide, war crimes, ethnic cleansing
and crimes against humanity. In this comtexe are prepared to take col-
lective action, in a timely and decisive manner, through the Security Coun-
cil, in accordance with the Charter, including Chapter VII, on a-bgse
case basis and in cooperation with relevant regional organizations as ap-
propriae, should peaceful means be inadequate and national authorities are
manifestly failing to protect their populations from genocide, war crimes,
ethnic cleansing and crimes against humanity. We stress the need for the
General Assembly to continue considanabf the responsibility to protect
populations from genocide, war crimes, ethnic cleansing and crimes
against humanity and its implications, bearing in mind the principles of the
Charter and international law. We also intend to commit ourselves, as nec-
essary and appropriate, to helping States build capacity to protect their pop-
ulations from genocide, war crimes, ethnic cleansing and crimes against
humanity and to assisting those that are under stress before crises and con-
flicts %reak out. o

41 Stephen P. Marks & Nicholas Coop€&he Responsibility to Protect: Watershed

or Old Wine in aNew Bottle? VOLUME 2 JINDAL GLOBAL L. REV (2010).

42 Resolution adopted by the General Assembly on 16 September 2005, Un.org
(2005), https://www.un.org/en/development/desa/population/migration/gen-
eralassembly/docs/globalcompact/A_RES_60_1.pdf (last digitey 9, 2019).

ed
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These paragphs should be read with paragraph 97 on the responsibility
of states and the United Nations to assist in recovery and rebuilding:
97. AEmphasizing the need for a cool
approach to postonflict peace building and reconciliah with a view to
achieving sustainable peace, recognizing the need for a dedicated institu-
tional mechanism to address the special needs of countries emerging from
conflict towards recovery, reintegration and reconstruction and to assist
them in laying tle foundation for sustainable development, and recogniz-
ing the vital role of the United Nations in that regard, we decide to establish
a Peace building Commission a% an int
In its very essence the responsibility to protechgple guarantees to
every individuat h @dverdign states have a responsibility to protect their
own citizens from avoidable catastrophe, but that when they are unwilling
or unable to do so, that responsibility must be borne by the broader com-
munityofst at es . 0

Having made this commitmerthe international community both col-
lectively and individually made an affirmation to ensure human secu-

rity and dignity , from the most heinous crimes faced by the mankind
namely, genocide, war crimes, ethnic cleansing, and crimes against human-
ity, and that they would not occur again.

Now, in order to understand whether this principle of R2P is groundbreak-
ing in its veryessence or an already existing idea has been offered in a
distinct fashion to make it more acceptable to the international community
at large, in the next section we will compare the older doctrines of Just war
and Humanitarian intervention with that of IR2

3 JUST WAR, HUMANITARIAN INTERVENTION
AND THE RESPONSIBILTY TO PROTECT

With regards to the circumstances that demand the international commu-
nity to take action, the ICISS Report, the Summit Outcome and other UN
reports have specifically laid down certair i t er i aés whi ch mus:¢
plied with in order to qualify the intervention in the State sovereignty as a
legitimate one. As stated in the ICISS report, an action must be:
1. Aln response to actual orl amgended

43 Resolution adopted by the General Assembly on 16 September 2005, Un.org
(2005), https://www.un.org/en/development/desa/population/migration/gen-
eralassembly/docs/globalcompact/A_RES_60_1.pdf (last visited Aug 9, 2019).
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sca&ltenhieansing (just cause);

2. Undertaken with the primary purpos
suffering (right intention);

3. The last resort, where all ot her o
resolution have been explored and
(lmesort);

4, The minimum necessary scale, durat
defined human protection objective

5. Undertaken with a reasonabl e chanc
ing the atrocity (reasonable prosp

6. Legiti mat@kemnwieth the rig&t author

While all the three reports subscribed to the adoption of these basic crite-
riads by the UNSC in order to ascert al
tion in cases of genocide, war crime, crime agdaishanity and ethnic

cleansing, it should be noted thithese yardsticks of determining legiti-

macy were to a great extent already leegtablished in the Just War
framework*® This can be indisputably established by briefly looking at the
fundamental princiles of the Just War tradition:

Just war theory establishes four conditions which must be met in order for
a war to be considered justified:
A. There must be a just cause;
B. The war must be declared by a | a
C. There must be anona pbpertowpereinatteh ep r¢
sought and the costs, both physi
D. War must be%the | ast resort
Further, there are two principle restraints on how war may be waged:
1) the immunity of civilians from direct attack, and
2) the principle of proporticadity.4”

4 INTERNATIONAL COMMISSION ON INTERVENTION AND STATE
SOVEREIGNTY, Idibncidre.dspacedirect.org (2001), https:#lhc
idrc.dspacedirect.org/bitstream/handle/10625/18432/IDL
18432.pdf?sequence=6&isAllowed=y (last visited Aug 9, 2019).

45 Stephen P. Marks &licholas CooperfThe Responsibility to Protect: Watershed
or Old Wine in a New Bottle¥ OLUME 2 JINDAL GLOBAL L. REV (2010).

46 John F. Coverdaléin Introduction to the Just War Traditipiolume 16 Pace
International Law Review (2004).

47 John F. Covetale,An Introduction to the Just War Traditipi'olume 16 Pace
International Law Review (2004).
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Comparing the standards laid down under both the R2P and the Just war
theory reflect the commonalities in their nature and a parallel can be drawn
between the two. Therefore, it can be stated that it is appareR2Rat

mere encapsulation othe already existing standards

Furtherwhen looked at it in the light of humanitarian intervention, we
witness certain overlaps here tooFirstly, with regards to the third pillar

of R2P whi clha stte ia manitestly failiag tg profedts ipop-
ulations, the international community must be prepared to take appropri-
ate collective action, in a timely and decisive manner and in accordance
with the UN Charter 9

Secondly, it is a manifestation of the already existing legal standards in the

smse that, fABack in 1945, the drafter
tary action and aimed to strike a balance between the sovereignty and

equality of individual states which was safeguarded by Article 2(1), 2(4),

and 2(7), and the collective internatgmesponsibility for the maintenance

of international peace and secdurity wl
Lastly, both of them have a disputed nature in the international realm.

However, the major and the mgsbminent difference between the two

is that the R2P makes an endeavor to bring about a shift from the idea of
right to intervene to that of a duty or obligation to intervene. Not only this,

it is alsobroadeninghe scope by talking about the right to prevent and
rebuild inthe face of atrocities.

4 UNDERSTANDING THE PROBLEMS
ASSOCIATED WITH R2P IN THE LIGHT
OF INTERVENTION IN LIBYA

The UN Security Council swiftly responded to the violence which erupted
in Libya in February 2011. According to Gareth Evans, the intervention
costituted fia textbook case of the R2

48 About R2P: Global Centre for the Responsibility to Protect, Globalr2p.org,
http://www.globalr2p.org/about_r2p (last visited Aug 9, 2019).

49 Nihan Cetin, D&S R2P REPRESENT A MEANINGFUL SHIFT FROM THE
DOCTRINE OF HUMANITARIAN INTERVENTION? https://www.aca-
demia.edu/4450276/r2p_v_humanitarian_intervention?, https://www.aca-
demia.edu/4450276/r2p_v_humanitarian_intervention? (last visited Aug 9, 2019).
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suppos®ldt twass i ndeed an Aunprecedente
hope to many. United Nations Secret@gneral Ban kinoon summed

up the mood: ABy now i tRegpdnshiitytb be cl e
Prot ect Rdm reasons fonpassing the Resolution by the Secu-

rity Council in response to the hostilities in Libya were many.

Some of them being that the Libyan government was trying to dehumanize
its population to meet thepolitical ends. After broad assessment of the
entire scenario it was clear that it was a R2P situation as the risk of mass
atrocity situation in certain places were evident, Colonel Gadaffi had an-
nounced that any Libyan that takes arms against Libya lseadkecuted

and he had called the rebels cockroaches which was exactly the same term
which was used in the Rwandan Genocide. Even the regional organizations
of Arab states had appealed for international action.

An earlier resolution adopted by the ségucouncil implementing the
third pillar of R2P through nemilitary measures like travel bans, arms
embargo, referral to ICC etc. did not prove to have much effect. Therefore,
decisive and timely actions were necessary in the light of which military
actions were authorized by the UNSC against the Libyan government.

However, the military intervention did not succeed in meeting the desired
objectives one of them being to established democracy. The political and
economic situation across Libya went haywir

The intervention definitely was inspired by a humanitarian impulse or is it

so0? It is important to ask this question because of certain evidences which
point towards the ot heroftei94B@eopleHRW hao
wounded there in the rebadh's initial seven weeks, only 30 were women

orchildren ®Doesné6t this indicate that the |
on the combatants? In the cities of jdabiya, Bani Walid, Brega, Ras Lanuf,

Zawiya, and much of Misurata which were captured by Gabaftire the

intervention by the NATO forces did not show any signs of a bloodbath as

50 Interview: The fARtoPO0 Balance Sheet After L
http://www.globalr2p.org/media/files/garethinterviewthe-rtop-balancesheet

afterlibya.pdf (last visited Aug 9, 2019).

51 Aidan Hehir,The Permanence of Inconsistency: Libya, the Securitp€ipand

the Responsibility to Protec¥olume 8 International Security (2013).

52 Alan Kuperman et al., Lessons from Libya: How Not to Intervene Belfer Center

for Science and International Affairs (2013), https://www.belfercenter.org/publica-
tion/lessondibya-how-not-intervene (last visited Aug 9, 2019).
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such. This makes us question the narrative that had he been permitted to
capture the last city of Benghazi, it would have resulted in such mass atroc-
ities which would haveshook the conscience of humankiiduch evi-
dences force us to think about the false propagandas which are served on
the basis of misinformation.

Also, it resulted in much greater harm to the Libyans. The intervention by
the NATO resulted in utter chabyg increasing the duration of the conflict,

the civil war, almost six times and the death toll multiplied almost seven
times®* After the intervention there was a rise in Islamic radicalism which
resulted in gross human rights violations and thus incrgabm already
existing sufferings of the civilian populatiéGhWell, if this is the result of

an intervention, some serious thinking needs to be put in behind the entire
mechanism.

5 LESSONS TO BE LEARNT FROM THE
FAILURE OF INTERVENTION IN LIBYA

This bringsus to discuss on the lessons that need to be learnt from the
Libyan interventiori

The focus on regime change can result in much greater risks such as those
of a failed state and which happened in Libya. It has been explained lucidly
by Alan Kuperman in is article- Lessons from Liby® what happens
when an intervention takes plackftially, the interveners are moti-

vated by the desire to help the civilians. Later, their objectives start
expanding to include those of regime change as weWhen this objec-

tive sets in, then major problems arise. Now the intervening states start to
demonize the countryds regime in orde
this demonization, the interveners fail to arrive at a negotiated settlement
which would have allowethe leaders of the ongoing regime to retain some
power and thus would result in quickest way to resolve the conflict. Since
this does not happen, the conflict continues even if it comes at an increased
cost of dangers to the civiliaRs.

53d.
541d.
51d.
561d.
571d.
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The Security Couric | décssion to opt for coercive means in an event of
humanitarian crises in a country cannot be in total disregard of the
sovereignty of the host country®®In the case of Libya, we witnessed that
the government which was established by the internatmmamunity af-

ter the Gadaffi government was overthrown could not survive. It was weak
and therefore toppled pretty soon. What is the use of establishing such a
regime which will result in further crippling theation?

One more lesson to be learnt from the situation in Libjavs one failure
can perpetuate lack of trust and result in further failures. The Libyan
aftermath created a deficit of trust between the Western and\istern
powers in the UNSC and thereforey mignificant steps could be taken
when it came to Syrian crisis.

Undeniably, there are situations where use of force is necessary in order to
establish a peaceful regime for a longer duration and this comes with cer-
tain collateral damages which cannetdvoided. However, in the case of
Libya this entire narrative failed. The damage went far from what could
have been anticipated and the desired result could never be achieved. This
makes us question this narrative and forces us to think towards an alterna-
tive or at least a more nuanced way of approaching such situations which
of course include more peaceful approaches.

6 CONCLUSION AND ANALYSIS

Before coming on to concluding observations on the aspect of R2P, the
author would like to draw the attention of the readers to a quéstidgmy

are the Third World States so apprehensive when it comes to any form

of foreign intervention? Probably, it carbe owed to the impressions re-
sulting from colonial history which have led the countries with a colonial
past to believe that regardless of the good intentions, international power
relations, the colonial history, the economic inequalities created by it and
military interventions cannot be viewed in isolation from each cther.

58 Heidarali Teimouri & Surya P Subedgsponsibility to Protect and the Interna-

tional Military Intervention in Libya in International Law: What Went Wrong and

What Lesson€ould Be Learnt from It/olume 23 Journal of Conflict and Secu-

rity Law (2018).

59 SUE ROBERTSON9G Beseeching Dominancedo: *Critical
sponsibility t ,0AUSTRALIAN ¢NTBRNADIONAL rLAW e

JOURNAL (2005).
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This is quite a valid argument. Imagine, will we Indians ever support the
idea of a foreign intervention which would involve British forces? After all
the brutalities committed in éhBritish regime, there will always be an el-
ement of suspicion in our minds. Hence, it would be very difficult to pose
complete trust in such an intervention even if it is sanctioned by the U.N.
Similarly, it stands true for other countries with a colopidt.

However, going by an optimistic approach where we would like to believe
that the past is past and the international community is moving towards
peace and harmony. Therefore, proceeding from a neutral stance freed
from the prejudices of a coloniphst, the author would like to present the
following observations on the concept of R2P

One way of looking at the concept of R2Pdismissing the idea in its
entirety and accepting that mass atrocities are a part and parcel of armed
conflicts. Alterndively, an attempt can be madestiddress the challenges

that are encountered while implementinghe doctrine of R2P. Undoubt-
edly, the implementation of the R2P principles took an unprecedented turn
in Libya but that should not let us lose all our hopahénsaid doctrine.

We cannot forget the noble intentions behind crafting of this principle. It

was intended to bring abousanse of responsibilityto the notion of sov-

ereignty so that it could not be used as a license to violate human rights of
thepop |l ati on of oneds own country and f
to stand as a mute spectator.

Definitely, the noble intentions can lead to doctrinal formulations but mere
intentions or willingness of the international community to abide by the
R2P prirtiples is not enough. What is neededdsite attention to the
technical glitchesinvolved in practical implementation of such ideas as
R2P.

We, as an international community need to keep in mincetrealy nation

has its own intricaciesrelated to govemmnce, the people, the economic

and social structure etc. In such a scenario advocatingniae si ze f it s
formula can result in a havoc which we saw in the case of Libya as inter-
veners tried to establish a democratic regime. It would be a wiser approach

to leave it to the citizens to decide the kind of regime they want to adopt

for themselves. The interveners have to be very careful regarding their ob-
jectives. Freeing the civilians from the atrocities is one thing and trying to
impose their own ideas duman rights is quite another. An intermixing of

the two ideas can result in a failure of the desired objective.
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For this kind of shift in attitude, what is neededisenhancedn c | usi venes s
in the formulation of international law and tecisiormaking processes.

The voices of the developing nations should not be usurped by the opinions

of the developed ones.

Another very important aspect when it comes to decision making by the
international community i$ trust, confidence and consensuamongst

the members. Lack of these aspects can result in breakdown of the entire
process. For example, what happened in Libya led to a deadlock in Syria.
To avoid this sort of a failure, consensual decision making becomes very
important. This urges us teliberate orthe questioras to how can con-
sensus be secured in UNSC?

As already stated above, the purpose of this article was not to dismiss the
idea of R2P. Instead, it aimed at presenting the challenges involved in im-
plementation of the said conceptdaaccordingly aimed to provide for a
way forward. The article began on a hypothetical premise that R2P is a
ground breaking idea which has definitely been fostered by noble inten-
tions involving humanitarian assistance to those in need but noble inten-
tionsalone do not seem to be guaranteeing the success of this doctrine.

There is a famous Chinese proverb which $afisT al k doesndét coo
Frr1ro. Well , applying it in the curren
thetical premises with which this arécbegan. Indeed, R2P is a great con-

cept but we need a more nuanced implementation of these principles to

make them a success. For that, a more careful planning based on delibera-

tions and discussions by UN member states is needed. Other factors which

can esure the success of this doctrine are inclusive decisiaking pro-

cesses, consensus amongst the decision makers and understanding the tech-
nicalities of implementation by not basing the decisions on one narrative

entirely.

Now it is up to the internati@ community to decide how it wants to take
forward the issue in haridDoes it wish to work upon the implementation
challenges and make the idea a success or does it wish to take its failure in
Libya pessimistically and refrain from resolving the deadlttkt has
arisen thereafter which would further strengthen the critical views which
treat R2P as a licence to opportunistic intervention.
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THE DE RIGUEUR OF LEGAL DIMENSIONS:
PROCEDURAL JUSTICE

Amulya Anil
Symbiosis Law School, Hyderabad

1 INTRODUCTION

The mind of every man of ordinary prudence in his quest of nurturing or
catering to the obligations put forth by the legislative or the political sov-
ereign of the state evidently ponders over certain questions , so as to arrive
at a conclusion regardingethegitimacy of the laws promulgated , account-
ability of such a legislature which has been vested with the power and the
duty of law making , the efficiencies of implementation of such laws , re-
liability on the justice system as a whole and most impotiairg ,the
ethical and the legal validity involved in the procedure of both law making
and delivery of justice. Whenmocedure commandirgjustice,system is
without the adoption of both ethical and legal sentiments, or either of them,
then the very irgnt of establishing such a judicial and a legislative system
shall be deemed to be defeated.

The answer to question as to why the law has mbleged and what is the
benefit arising oubf fulfilling such an obligation, is what which primarily
determins the legal and political adherence to the supreme legislative
power of the state or in otherords,the sovereign. It is often debated over
the fact that this compliance of the general public to the sovereign is ma-
jorly because of the personally and stigianfavorable circumstances that
follow or the sanctions that are usually imposed, if there exists a manifes-
tation of such disobedience and on the other end, it is contended that the
citizens can be inspired morally to submit themselves to a legallg vali
legislature, the functioning of which has managed to convince the citi-
zen$®. Thus,the reason behind the laabiding behavior of the citizens,
though being a subjective one falls in broader hemispheres of legitimacy
and morality. Citizens are programntedook for personal gains and ben-
efits they would acquire from behaving in a certain way or from compre-
hending to someoneds instructions

60 KRISTINA MURPHY, THE REGULATORY THEORY 434 (Peter Drahos,
ANU Press, 2017)
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model of procedural justice must look for and evaluatehat personal
gain thecitizen is aiming to procure from such an obediéhce

It is often opined that HAProcedural |
exercised and ho W Haeng suffictentlg unglesstodde nce i |
about what procedural justice is and what procdqustice seeks, the next

guestion for which the answer must be sought is how can the exercise of a

just legal procedure be ensured. The concept of procedural justice cannot

be treated as an exclusive prerequisite of any justice system. It is a manda-

tory task on the part of the sovereign of the territory to ensure that both
substantive laws and the procedural laws are constructed in a manner that

the unjust furtherance of the state , of any body of the state or its citizens

do not possess the power to renduch provisions in effectiv@hus, it

can be said that Athe very notion of
criterion of®%fairness is emptyo

However, an important question that would venture into the arena of pro-
cedural justice is that if thegtits pertaining to procedural justice are only
restricted to the certain substantial laws which are recognized by the legis-

l atur e. AThe right to a procedure is
to is certain states of affairs; we have a right to pesttiment by the state,

and the process by which such treatment is accorded individuals would
seem to possess no % .Atdhspant daeimgput mor al
forth the above sentences, | would assert that the judgment delivered by a
system whichs bereft of either of the procedural justice or the legitimacy

of substantive provisions of the so called statutes, is not a reliable delivery

of the system of judicature , rather it is nothing but a piece of a carelessly
operating legislative and judad system delivering illusionary justice.

This kind of the mostly unaccountable illusionary justice, further becomes
a bone of contention in examining if the due process was followed or not
and contributes to the prominent area of conéettre miscarriage of jus-

tice, especially when an innocesforced to remain in incarceration, either
because the suit is still under trial, and hence not pronounced guilty yet, or

i The basic premise of the instrumental n
motivated to maximise their own personal gains; they are rational actors who be-
haveinamanner¢tht per sonally benefits them. o | bi

62 ROBERT E WARDEN & SARAH J MCLEAN, MIRAGE OF POLICE
REFORM pg 69 (University of California Press,2017)

63 AWRENCE B SOLUM , PROCEDURAL JUSTICE, 78 S. CAL. L. REV. 181,
322 (2004).

64 David Resnick, Due Process and Procedural Justice,18,ASPLP,{2220877
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because he has been prosecuted wrongfully. This very violation of the fun-
damental human rights and principles of natural justicepleduwith the
reactions of victims of such miscarriage of justice, is in itself an enough
motivating factor to persuade the sovereign to device better judiaal
tems,while also examining the darker shades of the existing approaches of
judicial systems.

2 MISCARRIAGE OF JUSTICE IN INDIA

The concept of procedural justice can be perceived and approached in ma-
jorly two important ways: procedural justice in a system of certainty con-
fined to the legal grounds and the procedural justice is a system which is
conparatively uncertain, for the fact that lies outside the domain of the
legal discipline, perhaps more on the grounds of individual morality. Hav-
ing submitted this, the challenge lies in establishing a counterpart relation-
ship between therf® and the same iapplicable to socitegal circum-
stances prevailing in India. The domain of miscarriage of justice was
brought into theedlight area by the alarming rates at which the number

of undert r i al prisoners was increasing in
therewere 4, 19,623 prisoners across the country; out of which, 67.2% i.e.
2,82,076 were under trials (i.e. people who have been committed to judicial
custody pending investigation or trial by a competent authority); substan-
tially higher than the convict pomtion i.e. 1,34,168 (32.0%).A review of

the data in PSI shows that across the country as well as in States, under
trial prisoners continue to be higher in numbers than the convict popula-

t i &°nNevertheless, let alone the under trial prisoners, it wasials
portant for the sovereign to take into its reigns the matters of wrongful
prosecution of innocent persons due to the fault in the legal machinery of
the state. The matter became a hotly debated issue especially after the case
of Babloo Chauhan @ Dald State Government of NCT Defthj where

the emphasis was thrown on the need of the hour to revisit the legislative
provisions evaluate their efficiency and also amend them if necessary. In
the context of the case mentiorsabve Dr Justice B S Chauhasaid that

- fAn effective response from the state to the victims of miscarriage of

AiBefore considering possible reform straf
ship between formal justice (justice according to law) and informal justice (justice

outside thd or mal |l egal system) 0

Kim Economides, Small Claims and Procedural Justice, Vol 7 No 1,British Journal

of Law and Society ,pp 11112 (1980)

66 Report No 277 , Wrongful Prosecution (Miscarriage of Justice ), The Law Com-

mission of India (2018)

67247(2018)DIT 31
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justice resulting in wrongful prosecution is lacking in the criminal justice
system in the country, as it stands tody. He f urt her assert
Constitution of Indh is a home of fundamental rights assuring a qualified
and just life to every citizen. Factually, the Article 21 of the Constitution

of India provides for the fundamental right of a person to enjoy protection
of life and liberty®° It is the vested duty dhe state to ensure that its various
organizations, employees, institutions work in consonance with the estab-
lished due process of law, and in circumstances where there is failure of
such adherence, then it shall give rise to a circumstance where &fiite lia

can be invoked. The state shall then be obligated to not only impose sanc-
tions on the guilty wrong doer, but also compensate for the very fact that
an innocent was victimized. Despite such an obligation put forth on the
state by virtueof morality, natural justice andegislations,the manner
which the state would adopt in tackling the same is yet to be free of ambi-
guity. Thus,tackling the existence of miscarriage of justice, irrespective of
the fact that it is deliberate on the part of the stat®gmust be taken into
consideration as the need of the hour. It is however asserted that one of the
major challenges towards combating the lack of procedural justice of mis-
carriage justice is the lack of international and national consensus among
the law-makingbodies and the general societies about what exactlyi s -
carriageo f  j ust i ¢ eHowewemitcanrbé undetstoad thatmi s -
carriageof justice isfii e r indhe Bterpretation, procedure or execution

of the law typically, errors that violate the dysocesspften resulting in

the conviction™of innocent peopleo

Further as pronounced by the courts of Indian Judicature, the term simply
denotes a deviation from the standard procedures which are to be followed
while adminstering justice, and it is that disregard of the rules laid down
by the state machinery for the purpose of delivery of justice. Such a mani-
festation would however only negate the very concept of judicial proce-
dure’®

To vindicate the fact that there have been incidents where the victims were
not only detained for unreasonable period of time during their case being
under trial but also that there exists instances where even after the acquittal,

68 Dr Justice B S Chauhan , para 2, D.O No6(3)319IZ1{LS)

69 Protection of life and personal liberty : No person shall be deprived of his life or
personal liberty except according to procedure established by law , Art 21 Consti-
tution of India

© BRIAN FROST, ERRORS OF JUSTICENATURE, SOURCES AND
REMEDIES (Cambridge University Press,2004)

"1 Bibhabati Devi v Ramendra Narayan Roy (AIR 1947 PC 19)
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thevictimhasbeendeteie d i n the country6s prisons:e
cases can be cited. In the case of Rudal Shah v State ofRiheiplaintiff

was wrongfully detained in the prison for 14 years, even after the judgment
was delivered in his favor, thus acquitting higuch an act on the part of

an employee of thetate, whahas failed to act ethically and legally and
instead acted carelessly and negligently, with or without having the inten-
tion to do so, can be rendered to be violating the provisions of Article 21
and Aticle 22 of the Constitution of Indidlowever the court in thizase,
concluded that such a disobedience and wrongful implementation of pro-
cedural laws must be treated with an order for compensation. The court in
the same case also advanced that congpienss perhaps the only way the
court can attempt to combat the occurrences of wrongful prosecutions or
miscarriage of justic& The case is given the status of being the first one
to determine a matter and a remedy for the reasoning of thiF kaosithis
pronouncement of the court leaves an ordirmagn, that if the remedy
which is in the form of mereompensationwould be a sufficient action
against the wrong doer.

While dealing with the case @&him Singh, MLA &. State of Jammand
Kashmir and Gterg*too, the Supreme Court delivered the judgment hold-
ing the defendant liable to pay compensation to the plaintiff victim. Hence
the victim had a right to obtain a sum of fifty thousand rupees from the
defendant as compensation.

However,the system ofudicature can only be helping out such victims,
only if such cases have been reported or if the system itself has been ap-
proached by the victim for a remedy. It is contended that though the cases
of wrongful prosecution armore, thecourts and the ledature have not
ventured into devising a certain model which puts fortimigorm process

and acriterionto evaluate the amount of compensation which has to be
awarded for the victim.

72 AIR 1983 SC 1086

“fAiOne of the telling ways in which the vi
preverted and due compliance with the mandate of Article 21 secured, is to mulct

its violators in the payment of monetary compensation. Administrative sclerosis

leading to flagrant infringements of fundamental rights cannot be corrected by any

other methodopeh o t he judiciary to adopt @Al bid.
277, Wrongful Prosecution (Miscarriage of Justice), The Law Commission of India

(2018)

741985 4 SCC 677
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The administration of justice and governance of its procedural kegailit

ethicalness is vested with the state, thus in circumstances of miscarriage of

justice, the state or the sovereign shall be held vicariously and strictly lia-

ble. Unfortunately,in many instances the state is covered and protected by
6sover ei yhoweveritmayindtalways be the case. On the other
hand, some jurists take a different s
rarely comes into the picture whére issudas about violatiorof the fun-

damental rights of any person.

The Supreme Court in the caseNifabati Behera 8. State of Oriss&
reiterated the same principle and ass
i mmunityoé is inapplicable irrespectiwv
defense under the law of tofisThe cases with respect to procedural jus-

tice are mostly viewed as an infringement of fundamental right (of Article

21 in specific) and therefore it is a right which is guaranteed by the Con-
stitution of India. Vi ol ateboushedbf such
off under the defense of the principle of sovereign immunity for the very

reason that the remedies to such infringements are claimable under Article

226 and Article 32 of the Constitution of India and the same was reiterated

by the Supreme Couwtith further observatiorigin the case of Consumer

Education and Research Center and others v Union of thdia.

Let alone these cases, even in the landmarkafaStateof Rajasthan vs
Vidyawati Mst?, the court reiterated the same principle and alsiodain

a ratio decidendi that the state shall be vicariously held liable for all the
negligent acts committed by its employees.

However,the Law Commission of India, in its report No 277, recognized
a model which had three path ways to implement remadedsures
against the practice of procedural injustice and the miscarriage of justice.
According to the report, Indian legal machinery tackles the cases of wrong-
ful prosecution mainly by the virtue of public law, private law or criminal

7S AIR 1993 SC 1960

76 Report No 277 , Wrongful Prosecution (Miscarriage of Justice ), TheQam-

mission of India (2018)

“"ié 1t is a practicable and inexpensive m
vention made by the State, its servants, it instrumentalities, a company or a person

in the purported exercise of their powers and enforcemetiteofights claimed

either under the statutes or license issued under the statute or for the enforcement

of any right or duty wunder the Constituti
78 AIR 1995 SC 922

7 AIR 1962 SC 933
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law.8® While under he public law and the private law , the writ petitions
can be filed to the High Courts or the Supreme Court, the criminal law
extends its support for the victims of wrongful prosecution by the virtue of
Chapter 1X and XI of the Indian Penal Code of 18&@d the provisions

of the Criminal Procedure Code 1973 too contains provisions that govern
the facets of procedural justice. Nevertheless, India has instituted many
Constitutional and noonstitutional Bodies for the same. The National
Human Rights Comrssion and the State Human Rights Commission es-
tablished by the virtue of the provisions contained in The Protection of
Human Rights Act 1993 have been working towards providing remedies
to the innocents who have been wrongfully prosecutadther,the go-
ernance of procedural justice is not just a National Legal Mandate, but in-
stead is also an international obligation. The International Covenant on
Civil and Political Rights1966, which has been ratified by India is re-
garded to be one of the most impottariernationalcovenantgyoverning

the sphere of miscarriage of Justice. Article 1#(&hd Article 9(552 of

the covenant provides for the same.

Despite having such statutes and governmental bodies working towards
enhancing the procedural justice, thé¢ s o f crime havenot
creased. The major reason for this is the fact that wrongful prosecution of

the innocents would often put them into the verge of manifesting a revenge-

ful attitude and on the other hand also reduce the scope for reformations.

If by practice of procedural injustice the guilty wrong doers are exempted

from being prosecuted, it is obvious that such individuals would have the

ORA review of t he aslawlbrings forgard trmes sategoried t he ¢
of courtbased remedies with respect to miscarriage of justice resulting in wrongful
prosecution, incarceration or conviction etc.: (i) Public Law Remedy; (ii) Private

Law Remedy; and (iii) Criminal Law Remedy. Ti@fapter also takes note of the

relevant provisions of the Police Act, 1861, and of the role of the Human Rights

Commi ssions in this context. o

- Report No 277 , Wrongful Prosecution (Miscarriage of Justice ), The Law Com-

mission of India (2018)

814 Wh e n oa hap &y & final decision been convicted of a criminal offence and

when subsequently his conviction has been reversed or he has been pardoned on

the ground that a new or newly discovered fact shows conclusively that there has

been a miscarriage of justicie person who has suffered punishment as a result

of such conviction shall be compensated according to law, unless it is proved that

the nondisclosure of the unknown fact in time is wholly or partly attributable to

hi m. o

2 Anyone who has been the victim of unlaw
enforceabl e right to compensationo
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tendency to commit a wrongful act again and thus at this point it can be
asserted that chances of reducing trime rates are low, if the matters of
procedural justice are not looked after well.

The next domain that comes into the picture while talking about the con-
cept of procedural justice is its applicability with reference to practice of
Alternative Dispu¢ Resolutions. It is held that the procedural jusce
Anovel i d e B,0s it@amparafivély féasibkdetand pragmatic to
implement and govern it in the sector of ADR than the conventional system
of Judicature. However, the answer to this mmasténdeed inconclusive.
Thus,it can intermediatelgsserthat the concept of procedural justice and
substantive justice must run as the parallel fasklsgalsystems so as to
render it effective.

3 DISCUSSION AND CONCLUSION

At this point, an important point to be noted is if mere monetary compen-
sation would be sufficient to restore the life of an innocent who has been
wrongly prosecuted no, it definitely is not and the same was opined by
the Supreme Court in the caseldfama Singhvs. Central Bureau of Nar-
cotic$®. The major shortcoming lies in the determination of what consti-
tutes a wrongful prosecution. For a person to avail the remedy for wrongful
prosecution, he must have been judicially prosecuted undergone trials and
must be finally acquitted by the codftThe scope of further investigation

of this report lies in determining how to tackle scenarios where the innocent
has been wrongfully convicted, even at the final stages of appeal and that
there is enough evidencegmve the same, but the state machinery is blind
towards it. Having said that it can also be concluded that it is the need of
the hour to look into the provisions of the Indian and the International Laws
that govern the principles of procedural justi€erther,it can also be

8AFor the prisoner himself, imprisonment
imprisonment on conviction for an offence since the damfinger and opprobri-

ous eyes of society draw no difference bef
tral Bureau of Narcotics

“4AiWrongf ul prosecution, as noted above, a
where procedural misconductpolice or prosecutdal, malicious or negligerit

resulted in wrongful prosecution of an innocent person, who was ultimately acquit-

ted, with a court making an observation or recording a finding to that effect. The

underlying sentiment being that such person should not haare sijected to

these proceedi n-ReportiNo 277 HWgondful Rrasecutign(Mise e . 0
carriage of Justice ), The Law Commission of India (2018)
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concluded that a judicial system which has imbibed in itself the principle
of procedural justice and substantial legitimacy shall get the best of obedi-
ence of the citizens, thus fulfilling the very object of a republican democ-
racy.
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ENDORDING UNPRECEDENTED CANONS
OF DATA PRIVACY: REMOULDING INDIAN
DATA PROTECTION FRAMEWORK

Akansha Badika
NMIMS Kirit P. Mehta School of Law, Mumbai

1 INTRODUCTION

With dynamism being a significant trait of an evolving society, adoption

of Right to Privacy as an intrinsic part of Article 21 of the Constitution of

India was just a conception which embraced the Fundamental Rights fam-

ily to broaden their ambit and leitizens live with dignity and pride in

order to ensure that no one encroaches upon their private realms by pro-
cessing their personal data through collection, storage and dissemination

of information. The onset of privacy regime had already begun in the lat

1900s inM.P. Sharma & Ors. v. Satish Chanffrand Kharak Singh v.

State of U.PS, where questions of fundamental freedom of protecting
oneds personal sphere had originated,
enough to be included as a right. Thegtant struggle to recognise privacy

as a right never stopped, however the only constraint in its recognition was
the fact that every time a privacy i
opinion would not match with those who recognised privacy as affight

was finally in the nine judge bench judgemefi.S. Puttaswamy v. Union

of India®®, where right to privacy was recognised as a fundamental right,
finding its genesis in Article 21 which recognises the Right to Life and
Personal Liberty. Article 21 encompasses within it a broader sphere of
rights like right to food, right to shelter,etc whi ch uphol ds an
i fe, however right to privacy uphel
ing his personal data from state surveillance andstate actors, it became

a negative right imposing upon the state the duty ofintarference irhis

personal sphere and a positive right in the sense that the state had to take

all measures to ensure that no personal data of any of its subject is

85M.P. Sharma & Ors. v. Satish Chandt854 SCR 1077.

86 Kharak Singh v. State of U.R964 SCR (1332

8%Vrinda Bhandari et.al ., An Analysis of
Privacy Verdict INDRASTRA (Nov. 18, 2017), https://medium.com/indrastra/an
analysisof-puttaswamsthe-supremecourtsprivacy-verdict53d97d0b3fc6.

88 K.S. Puttaswamy. Union of India(2017) 10 SCC 1
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encroached updf!.However, the judgement was lucid to the extent that it

is not an absolute right and teeexistust, fair and reasonableestrictions

to the exercise of such right like legitimate state interest, prevention, de-
tection and investigation of crimes, €@ he recent Supreme Court Judge-
ment,Ritesh Sinha v. State of UP has highlighted thiaspect that Right

to Privacy is not absolute and can be compromised when it comes to larger
public interests?

An important criticism to broadening the horizons of privacy is that it is in

direct contrast to a few other Fundamental Rights, like the tigbé for-
gotten which is an important right fr
right to erasure of data after the purpose of processing has been established,
runs contrary to the right to freedom of speech and expression to the extent

that completeerasure might not keep citizens informed, which is again not

in public interest. Justice B.N. Srikirishna in his Draft Data Protection
Committee Report has already highlighted such concerns. Also, freedom

of press has been recognised as a right undesl@&ab (1)(af® however

the Right to Privacy runs in stark contrast to the freedom of press as pub-

i shing content which might %mayf ri nge
well be an important public disclosure in the nature of public interest, at

times which is not defined yet the judiciary has laid down effective stand-

ards to restrict its scof@Hence a balanced approach is a necessity in this

era as clashes between intrinsic rights within the golden triangle pose a

89 Columbia University,Case Analysis of K.S. Puttaswamy v. Union of India
GLoBAL FREEDOM OF EXPRESSION https://globalfreedomofexpression.colum-
bia.edu/publications/.

90 Committee of Experts under the Chairmanship of de®&iN. SrikrishnaA Free

and Fair Digital Economy Protecting Privacy: Empowering India@sMMITTEE

OF EXPERTS UNDER THECHAIRMANSHIP OF JUSTICE B.N. SRIKRISHNA (Data Protec-
tion Committee Report),https://meity.gov.in/writereaddata/files/Data_Protec-
tion_Committee_Report.pdf

91 Ritesh Sinha v. State of U.P. Criminal Appeal No.2003 OF 2012.

92 Ashok Kini, Fundamental Right to Privacy Not Absolute and Must Bow Down
to Compelling Public Interest: SCLIvE Law (Aug 2, 2019 18:39 Hrs.),
https://www.livelaw.in/topstories/fundamentaight-to-privacy-not-absolute
146884.

93 Indian Express Newspaper v. Union of Indi@85 SCR (2) 287

94 Supranote 7 seeWillam F.Woo,Def i ni ng a Jo yuSONmEmhni st 6s Fu.
REPORTS33(2005).

9 R.K. Jain v. Union of India, (1993) 4 SCC 120
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serious challenge as standards ofpprtionality and necessity to every
reasonable restriction are difficult to achieve definitiveness.

The current data protection framework of India is somewhat fragile as there
exists no comprehensive data protection legislation in India, there are only
provisions in the IT Act (Sec. 43A) and sdklegations within it and some
other provisions in other Acts like Aadhar Act, 2016, IPC, etc. which deal
with fragments of rights under data protection regifiEhe Data Protec-

tion Bill, 2018, which is still penidg, has attempted to outline a data pro-
tection framework replacing Sec. 43A of the IT Act, in order to clarify the

|l aw on data protection in terms of
pal) rights and data conteolhhoar 6s
state actor) liabilities. However, the present Bill might need some changes
in order to strike a balance between both these subjects and ensure that the
privacy regime does not get hit by administrative failures. The Bill aims to
create a regutary authority, the Data Protection Authority (DPA) which
would monitor the data controller in terms of its obligations towards the
data subject and impose penalties in case they fail to carry out their obliga-
tions® The Bill seems to be a reflection oftliEU GDPR, which is a Eu-
ropean data Protection Framework with slight chafges.

The technological and digital worlds with no territorial bounds have far
reaching impact on the data protection scheme of any state especially India,
which ranks second in theorld in terms of internet usageéWhile every

state desires for a free and fair digital economy, such goals are in direct
conflict with the objective of pr
and to set up a data protection framework in place, theegls to be a
balance such that the individual interests do not hamper the collective in-
terests of the society of being informed and exercising their right to free-
dom of speech and expression, as an informed mind is in a better position
to elucidate uponral speak freely. With contemporariness emerging so
rampantly, there exist new modes of fintech armb@merce platforms in

9 Vijay Pal Dalmia, Data Protection Laws In Indi&verything You Must Know,
MonDAQ (Dec 13, 2017),
http://www.mondaq.com/india/x/655034/data+protection/Data+Protection+Laws
+in+India.

97 Section 38, Personal Data Protection Bill, 2018.

98 European Union General Data Protection Regulation, 2B 2016/679.

99 World Internet StatsTop 20 Countries in Internet Users vs. Rest of the World
June 30, 2019 INTERNET WORLD STATS, https://www.internet-
worldstats.com/top20.htm.

eser



38 Indian Law Conclave Review, Volume 1

order to facilitate new modes of payment, banking and trade, it becomes

di fficult to establish aeachesrRie-r medi ar
fringements and to control the dissemination of information as the spheres

of technology are beyond surveillance at tiff8g he transformative po-

tential of the digital economy to improve lives in India and elsewhere, is
seemingly limitless ahis time. Artificial Intelligence holds out the prom-

ise of new breakthroughs in medical rese¥cand Big Data generates

more calibrated searches and allows quicker detection of &fifiee new

6data sovereigntydé6 agenda of the Gove
tional economic asset to be protected from foreign surveillance by western

tech companies has been widely debated. The selling of vehicle registra-

tions and driver license reats to private and government entities and the

0Di gi Yatrad Programme of Hyderabad A
state surveillanc&3 The need to strike a balance between the aforemen-

tioned rights and the right to privacy is an important exercisedardo

achieve public good and reduce ambiguity for achieving individual auton-

omy without burdening data fiduciaries with responsibilities and inordinate
penaltiest® Embracing transformations as these which can alter the entire
legislative fabric of a natin are progressive to adopt yet strenuous to adapt.

100 Sindhuja BalajiJndia Finally Has A Data Privacy Framework What Does It
Mean For lIts BillionDollar Tech Industry?ForBeqAug. 3, 2018, 2: 55 Hrs.),
https://www.forbes.com/sites/sindhujabalaji/2018/08f@8a-finally-hasa-data
privacy-frameworkwhatdoesit-meanfor-its-billion-dollar-tech
industry/#48388a1070fe.

101E, Hickok et alArtificial Intelligence in the Healthcare Industry in Indi@sE
CENTRE FOR INTERNET AND SOCIETY, INDIA (undated), https€is-india.org/inter-
netgovernance/files/aandhealtchareaeport.

1025ee Rohan GeorgBredictive Policing: What is it, How it works, and its Legall
Implications , THE CENTRE FOR INTERNET AND SOCIETY, INDIA (Nov. 24, 2015)
https://cisindia.org/internegovernance/blog/predictiveolicing-whatis-it-how
it-works-andit-legatimplications.

103 Amba Kak,Privacy law needs public debate: Data protection law must guard
against internal as well as foreign threatsditizen privacy THE TIMES OF INDIA
(Jul. 30, 2019, 2: 00 Hrs.), https://timesofindia.indiatimes.com/blogsditi
page/privacylaw-needspublic-debatedataprotectionlaw-mustguardagainst
internataswell-asforeignthreatsto-citizen-privacy/.

104 Committee of Experts on a Data Protection Framework for INdidte Paper
of the Committee of Experts on a Data Protection Framework for |IMilSTRY
OF INFORMATION AND TECHNOLOGY ( Nov. 27, 2017) 46,
http://meity.gov.in/writereaddata/files/white_papen_data_protection_in_in-
dia_18122017_final_v2.1.pdf.
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2 CURRENT DATA PROTECTION FRAMEWORK
IN INDIA

After recognition of Right to Privacy as a fundamental right within the
broad contours of Article 21, it was time to make legislative efforts to en-
sure such a ght does not remain dormant and accordingly the Right to
Privacy Bill, 2017 and subsequently the Personal Data Protection Bill,
2018 began taking shapgowever the efforts in terms of amendments to
existing legislature were already made earlier. Theeotrlegislations
dealing with data protection in India is primarily the Information Technol-
ogy (IT) Act, 2000.The IT Act has provisions dealing with imposition of
civil and criminal liabilities in cases of wrongful disclosure and misuse of
personal data ahviolation of contractual terms. Section 43A of the IT
Act!% makes a body corporate dealing with or processing sensitive per-
sonal data or information of any person without ensuring that reasonable
security practices are taken care of, liable to pay damhge®ver to what
extent these damages could be awarded find no mention in the provision,
leaving the judiciary to decide upon the maximum penalty justified on a
case to case basis. Under this provision, the Government has notified the
Information Technolgy (Reasonable Security Practices and Procedures
and Sensitive Personal Data or Information) Rules, 2011 (SPD Rules)
which only deal with sensitive personal data including within its ambit
passwords, financial information, physical physiological and méetdth
conditions, sexual orientation, medical records and history and biometrics
of an individual*®® This also propagates a consent based approach for dis-
closure of such sensitive personal data or information except in cases of
legitimate state interestsd for prevention, investigation or detection of a
crimel%’ Transfer of sensitive personal data out of India has been permitted
on the condition that the same level of data protection is provided for in the

105 43A Compensation for failure to protect data: Where a body corporate, pos-
sessing, dealing or handling any sensitive personal data or information in a com-
puter resource which it owns, controls or @tes, is negligent in implementing

and maintaining reasonable security practices and procedures and thereby causes
wrongful loss or wrongful gain to any person, such body corporate shall be liable
to pay damages by way of compensation to the person stedlffe

106 Ryle 2, Information Technology (Reasonable Security Practices and Procedures
and Sensitive Personal Data or Information) Rules, 2011.

107Rule 6, Information Technology (Reasonable Security Practices and Procedures
and Sensitive Personal Data or imfmtion) Rules, 2011.
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country, which is applicable to the body corperander the SPD Rulé¥

The body corporate would further be deemed to have complied with rea-
sonable security practices if it has complied with security standards and
has comprehensive data security policies in pl&Eowever the SPD
Rules have made thefiwtion of sensitive personal data unreasonably nar-
row, certain categories of personal data including GPS location of an indi-
vidual have not been included in its protective rétfhind the provisions

can be obviated by government agencies and a liteesibiettation of Sec.

43A can render it nugatory and as a result overridden. Also, adjudicatory
failures result in implementation failurés.

Under Section 7282 of the IT Act, any disclosure of information, know-
ingly or intentionally, without the consent operson concerned and in
breach of a lawful contract is punishable with imprisonment of up to three
years and fine extending up to 5 lacs, Sec. 69 of the IT Act articulates the
exceptions to the general rule of maintaining privacy and provides that
where he Government is satisfied that such disclosure is necessary in the
interest of sovereignty, defence and security of India or in maintaining
friendly relations with foreign states or public order or for investigation
and detection of a crime, it may by erd direct any data controller to

108Rule 7, Information Technology (Reasonable Security Practices and Procedures
and Sensitive Personal Data or Information) Rules, 2011.

109Rule 8, Information Technology (Reasonable Security Practices and Procedures
and Sensitive Persal Data or Information) Rules, 2011.

110 GRAHAM GREENLEAF, INDIA T CONFUSION RAJ WITHOUTSOURCING IN ASIANDATA
PRIVACY LAWS: TRADE AND HUMAN RIGHTS PERSPECTIVE®15 (Oxford University

Press 2014) (2016).

111 sreenidhi Srinivasan and Namrata Mukherfgeilding an effective data pro-
tection regime VIiDHI CeENTRE FOR LEGAL Pouicy (Jan. 2017),
https://www.scribd.com/document/338204284/Buildargeffective dataprotec-
tion-regimein-India.

112 72A Punishment for disclosure of information in breach of lawfuitract.:

Save as otherwise provided in this Act or any other law for the time being in force,
any person including an intermediary who, while providing services under the
terms of lawful contract, has secured access to any material containing personal
information about another person, with the intent to cause or knowing that he is
likely to cause wrongful loss or wrongful gain discloses, without the consent of the
person concerned, or in breach of a lawful contract, such material to any other per-
son, shdlbe punished with imprisonment for a term which may extend to three
years, or with fine which may extend to five lakh rupees, or with both.
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intercept, monitor or derypt any information generated, stored, transmit-
ted or received in any computer source.

Other prominent of provisions of the IT Act which might be useful refer-

ence are: Section 66E (Punishméont violation of Privacy) and Section

72 (Penalty for Breach of Confidentiality and Privacy). The exemption to

Section 8(1)(j) of Right to Information Act which deals with rdiaclo-

sure on account of being not related to public activity or which may cause
unwarranted invasion on-daegaidndikeper sona
IT (Procedures and Safeguards for Interception, Monitoring and Decryp-

tion of Information) Rules, 2009 and IT (Procedures and Safeguards for

Blocking for Access of Information by Pub) Rules, 2009 deal with data

privacy in India.

3 THE PERSONAL DATA PROTECTION BILL,
2018: PREVENTIVE OR PUNITIVE?

With increased digitization and rampant dissemination of information at
the click of a mouse, the current data protection framework wasdtie&e

as a comprehensive data protection framework was need of the hour, which
could elucidate upon the rights of data subjects and obligation of data pro-
cessors and data controllers, from which data subjects avail of the neces-
sary services and the asseethliabilities in case of negligent approaches
towards disclosure of personal data of an individual. Finally realising such
need, théersonal Data Protection Bilas again drafted in the year 2018.

It is significant to understand the terms like datagigal and data fiduci-

ary in this context in order to comprehend the legislative language of the
Bill. Data Principalis the individual whose rights are being dealt with and
whose data is being collected as he/she becomes the focal actor in the dig-
ital economy anddata fiduciaryis the entity which collects the data and
uses it in a fair and reasonable manner. The latter term was coined in order
to demonstrate that the relation between these two is of trust and loyalty,
wherein the data principal entrustetdata fiduciary to deal with his/her
data with utmost care and in the interests of data principal and for a purpose
which is reasonably foreseeable, which is the hallmark of any fiduciary
relationship'*® Another important aspect was the definitionRersonal
Datawhich was defined as any data from which an individual is identified
or identifiable or reasonably identifiable, which could either be direct or

13 Tamar FrankelFiduciary Law 71(3)CALIFORNIA LAW REVIEW, 795 (1983).
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indirect1#Thus, opinions, religious belief are all within the broad contours
of this term!!® The white paper had argued for a broader interpretation
however, it was felt that chances of misuse could also prolif&fate.

With the twin objective of protectd.i

unlocking a digital economy, it becomes quintessettt&levery provision
should strike a balance between the two in order to achieve the public good
of a free and fair digital economy. In order to analyse the same, it is appro-
priate to delve deeper into the propositions of the Bill:

Applicability of the Bill: The law will have jurisdiction over the pro-
cessing of personal data if such data is being used, processed, share, dis-
closed, collected or otherwise processed in India (Territorial Application).
Fiduciaries not incorporated in India but carrying outifiesss activities or
such activities as profiling which could hamper individual movement and
autonomy or otherwise cause any privacy harms to data principals in India
and entities incorporated in India but carrying out processing activities out
of India hae also been included with the jurisdictional ambit of the Bill.
Processing of anonymised data has been exchidekich have also been
excluded in other jurisdictions as South Africa and EU, which has endorsed
pseudonymisation, where personal identifiers egplaced by pseudo-
nyms?t®

114 Committee of Experts on a Data Protestleramework for Indiawhite Paper
of the Committee of Experts on a Data Protection Framework for IMilSTRY
OF INFORMATION AND TECHNOLOGY ( Nov. 27, 2017) 32,
http://meity.gov.in/writereaddata/files/white_paper_on_data_protection_in_in-
dia_18122017_fial_v2.1.pdf

115 Committee of Experts on a Data Protection Framework for IWdkdte Paper
of the Committee of Experts on a Data Protection Framework for IMilSTRY
OF INFORMATION AND TECHNOLOGY ( Nov. 27, 2017) 39,
http://meity.gov.in/writereaddata/files/white_paper_on_data_protection_in_in-
dia_18122017_final_v2.1.pdf.

116 Committee of Experts on a Data Protection Framework for IWdkdte Paper
of the Committee of Experts on a Data Protection Framework for IMiSTRY
OF INFORMATION AND TECHNOLOGY ( Nov. 27, 2017) 39,
http://meity.gov.in/writereaddata/files/white_paper_on_data_protection_in_in-
dia_18122017_final_v2.1.pdf.

117 Section 2, The Personal Data Protection Bill, 2018.

118 Mark Elliot et. al, The Anonymisation &isionMaking Framework UKAN
Publications, 2016).
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Processing:The Bill would cover data breaches by both state and non
state actors!® The DPA will have the authority to determine standards for
anonymisation and deentification of data, déentified data will be

within the puview of this law whereas anonymisation would #8tThe
definition of sensitive personal data has been broadened to include official
identifier, political beliefs or affiliations of an individual, intersex status,
caste, tribe, transgender status and DBA extend such categorigs A
consent based approach is stated for all types of public disclosure except a
few with a product liability regime, making fiduciaries liable for privacy
harms to principal$?> Consent needs to be clear, specific, free and capabl

of being withdrawt?® and for sensitive personal data, it needs to be spe-
cific.12* A minor data principal (child) is required to be protected more and
fiduciaries should undertake processing after taking their best interests into
consideration and all fidugir i es processing significar
been classified as guardian fiduciaries, appropriate age verification mech-
anism with parental consent have been mandéted.

Obligations of Data Fiduciaries: All data fiduciaries are required to pro-
cess thalata in a fair and reasonable mantébata fiduciary is obligated

to provide notice not later than the stage of collection of'&faad has to
adhere to the standard of purpose specification, the obligation of maintain-
ing data quality and storage limitatiavill be on data fiduciary, however

the responsibility of delivering accurate information is on the Prin&fpal

as he/she is the best and primary source of his/her personal data. The per-
sonal data breach notification is required to be mandatorily givéimeto
DPA as soon as possibiéand all data security obligations (maintaining
integrity and confidentiality of personal data including technical measures
of physical and computer or information technology security, physical

119 Section 3(13) and Section 3(15), The Personal Data Protection Bill, 2018.
120 Sections 3(3), 3(16) and Section 61(6)(The Personal Data Protection Bill,
2018.

121 sections 3(35) and Section 22, The Personal Data Protection Bill, 2018.
122 5ection 12, The Personal Data Protection Bill, 2018.

123 |d_

124 5ection 18, The Personal Data Protection Bill, 2018.

125 Section 23, The Personal Data Protection Bill, 2018.

126 Section 4,The Personal Data Protection Bill, 2018.

127 Section 8, The Personal Data Protection Bill, 2018.

128 Section 9 and Section 10, The Personal Data Protection Bill, 2018.

129 Section 32, The Personal Data Protection Bill, 2018.
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security of premises, proper digab system of papers andmaste, etc.)
need to be complied witH°

Data Principal Rights: The following rights have been recognised under
the Bill:

Right to Confirmation, access and Correcti(Right to confirmation re-

fers to the right to inquire againgrocessing of personal data by fiduciary,
right of access grants the data principal with the right to gain access to the
personal data stored by the fiduciary and right to correction refers to the
right to rectify, complete or update inaccurate inforomthbout the data
fiduciary, which includes both input and output data, input refers to data
provided by data principal to data fiduciary and output data refers to data
analysed from input dat&¥

Right to data portabilify?® (right to store data in machimeadable formats

in structured way to use it for their own uses and to facilitate transferability

from one data fiduciary to another but such right should not reveal trade
secrets of a data fiduciary and should take into consideration technical fea-
sibility).

Right to be Forgotteid* (right to delink, delete, limit, or correct the disclo-
sure of personal information on the internet which is misleading, embar-
rassing, irrelevant or anachronistic and should be based on the five point
criteria: sensitivity of da, scale of disclosure or degree of accessibility
sought to be restricted, role of data principal in public life, relevance of
data to public and nature of disclosure and activities of data fiduéfry.)

Cross border Transfer of Data: Cross border transfer of data will be
through model contract clauses inclusive of key obligation with the trans-
feror being liable for harms caused to principals due to violations commit-
ted by a transferee, with intgroup scheme being applicable for sfars

130 Section 31, The Personal Data gtion Bill, 2018.

131 Section 24 and section 25, The Personal Data Protection Bill, 2018.

132 Article 29 Data Protection Working Par@uidelines on Automated Individual
decisionmaking and

profiling for the purposes of regulation 2016/6/BUROPEAN COMMISSION (Feb.
6, 2018), file:///C:/Users/akkub_000/Downloads/20171013_wp251_enpdf.pdf.
133 5ection 26, The Personal Data Protection Bill, 2018.

134 5ection 27, The Personal Data Protection Bill, 2018.

135 Michael J. Kelly & David SatolaThe Right to be Forgotterd UNIVERSITY OF
ILLINOIS LAwW REVIEW 1 (2017).
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within group entitie$3® Central Government would be able to green light
certain jurisdictions in consultation with the DPE Critical personal data
would be processed only in India, with Central government having the
power to determine critical pensal data on the basis of strategic interests
and enforcemerif®Personal data relating to health will be allowed to be
transferred for prompt action and emergency, other data can be additionally
transferred on basis of central government approvéaither caggories of

data will be subject to keeping at least one serving copy being maintained
in India 140

Non- Consensual Grounds of Processinglon consensual grounds of
processing include: functions of the stétevhich relate to welfare activi-
ties of the statéas defined under Article 12 of the Constitution of India),
Compliance with law and order of court or tribufavhich relate to com-
pliance with other laws (as defined under Article 13 of the Constitution of
India) and other judicial order so that it doest act as an impediment to
the judicial fabric of the nation, Prompt ActidAwhich relates to critical
situation where an individual is incapacitated to give consent and the pro-
cessing is necessary to meet the exigency of the situation, emplé¥iment
wherén the processing would take place on a-nonsensual basis only if
there involves disproportionate effort on part of the employer or there is
consent fatigue on part of the employee and Reasonable Pidfpdsieh
include the remnant purposes like detattnd prevention of unlawful ac-
tivities.

Exemptions: These include: Security of the Stitfeand must be propor-
tionate and necessary encroachment upon the personal data of an individ-
ual, Prevention, Detection or Investigation and Prosecution of Contraven-
tions of Law*’ (including protection of revenue), however the same must

136 Section 41(1)(a), The Personal Data Protection Bill, 2018.

137 Section 41(1)(b), The Personal Data Protection Bill, 2018.

138 Section 40(2), The Personal Data Protection Bill, 2018.

139 Section 41(3), The Personal Data Protection Bill, 2018.

140 Section 40(1), The Personal Data Protection Bill, 2018.

141 Section 13 and Section 19, The Personal Data Protection Bill, 2018.
142 5ection 14 and Section 20, The Personal Data Protection Bill, 2018.
143 Section 15 and Section 21, The Personal Data Protection Bill, 2018.
144 5ection 16, The Personal Data Protection Bill, 2018.

145 Section 17, The Personal Data Protection Bill, 2018.

146 Section 42, The Personal Data Protection Bill, 2018.

147 Section 43, The Pavsal Data Protection Bill, 2018.
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be authorised by law, Disclosure for the Purpose of Legal Proc&$sing

the nature of defending or availing of a legal remedy or seeking advice
from an attorney, research activifit’svhich are not exempted absolutely
and would only be subject to achievement of research objectives laid down
by the DPA, personal or domestic U$&sournalistic activitie®! which
would try to seek a balance between the two conflicting rights of Freedom
to Speeh and Expression and the Right to Information and manual pro-
cessing by small entiti€¥ as they do not rely on automated means and
chances of any privacy leak are relatively lesser.

Enforcement: The DPA is vested with task of monitoring and enforce-
ment, legal affairs, policy and standard setting, research awareness and in-
quiry, adjudication and grievance handling. The DPA has also been vested
with the task of classifying certain fiduciaries agnsficant which can
cause greater privacy harms to an individual based on volume of data pro-
cessed, types of processing activities undertakert®>stm appellate tri-

bunal has been advised to hear and dispose of appeals from the DPA and
appeals from the apflate tribunal will be to the Supreme Court of In-
dia!®Penalties and compensation levied upon data fiduciaries for data
breaches against the data principal with a fixed upper limit (for acts in vi-
olation of the Bilt fine up o 5cr. Or 2% worldwide turnovand for other
specific provisions fine up tel5 cr. Or 4% of the worldwide turnover,
whicheveris highéf>, f or failure to comply with
fine of Rs. 5,000 per day up to 10 Laé%tc.)

3.1 Analysis and Possible Alternatives

With overarting data protection framework, it has become plausible to
infer the conception of data privacy in a more lucid form, however there
are certain loopholes which can defeat the very purposes of the Bill for
which it had come into being. The use of terms fikie and reasonable
standard to determine obligations of a data fiduciary under Section 4 of the

148 Section 44, The Personal Data Protection Bill, 2018.

149 Section 45, The Personal Data Protection Bill, 2018.

150 Section 46, The Personal Data Protection Bill, 2018.

151 Section 47, The Personal Data Protection Bill, 2018.

152 Saction 48, The Personal Data Protection Bill, 2018.

153 Section 38, The Personal Data Protection Bill, 2018.

154 Section 84 and Section 87, The Personal Data Protection Bill, 2018.
155 5ection 69, The Personal Data Protection Bill, 2018.

156 Section 70, The PersahData Protection Bill, 2018.
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Bill, can create an ambiguity/ as there is no such guidance provided to
determine the essence of these terms, this will only lead to increasing liti-
gation to discern the |l egislative int
justify what reasonable and fair means in this context whatsonable

main in ordinary circumstances would have reasonably foreseen and un-
dertaken. Even the White Paper has recommended the usage of terms rea-
sonably necessary or necessary in order to determine storage limitation to
ensure clarity in implementatidf® The Applicability is broad enough to
encompass the affected subjects and impose penalties on stated fiduciaries
which are likely to impact the data subjects in India. However, the obliga-
tions of data fiduciaries are slightly unclear in terms of the timi¢ inder

which the data fiduciary should report a data breach incident and that too
only if it is likely to harm the data principal, this could lead to serious mis-
handling as there is discretion vested in data fiduciaries as they might per-
ceive a data lsach incident as not encroaching upon the private realms of
the data principal which runs in stark contrast with the object of the Bill of
ensuring individual autonomy with unlocking the doors of a free digital
economy. Like the EU GDPR a maximum time kifwhich is 72 hrs. Un-

der the EU GDPR?) could be prescribed so that adherence of the same is
taken seriously and every data breach should be registered with the DPA
and the power to decide whether any breach is likely to hamper the data
privacy of an indiidual should vest with the DPA. The Bill has infrastruc-

ture to operationalise consent though digital licker system and electronic
data consent and the information codified is consent artefact, which be-
came a national standard in 2016 by regulators like &i8l SEBI. Also,

the Account Aggregator provides a better control over the data likéSUPI.
Another important aspect which should be taken is journalistic exemption
which needs to be balanced with an i

157 Ministry of Electronics and Information Technolo@aft Personal Data pro-
tection Bill, 2018 PRSINDIA, http://lwww.prsindia.org/billtrack/drafpersonal
dataprotectionbill -2018.

158Committee of Experts on a Data Protection Framework for INikite Paper
of the Committee of Experts on a Data Protection Framework for |MilSTRY
OF INFORMATION AND TECHNOLOGY ( Nov. 27, 2017) 102,
http://meity.gov.in/writereaddata/files/white_papen_data_protection_in_in-
dia_18122017_final_v2.1.pdf.

159 Art. 33, European Union General Data Protection Regulation, J&EL9
2016/679.

160 gudhir Singh,De my st i fyi ng I ndi abds Data Protec
Chakraborty And Siddharth ShettySPIRIT PRODUCTNATION (Sept. 2, 2018),
https://pn.ispirt.in/demystifyingdataprotectionbill/.
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privacy, there shouldot be a blanket exemption, it should always try to
ensure that larger public interests are catered to and not for merely adding
spices to their display of such content. As suggested by the Data Protection
Committee, it would be useful to undertake a beilag test which should
weigh individual interests against larger public interests with ethical stand-
ards which are made effectual in real. Reporting of incidents to Data Pro-
tection Officers (DPO) appointed by the data fiduciaries may lead to sig-
nificant bias and might lead to undue procrastination in grievance redressal
mechanisms, either DPO should be made independent by giving the re-
sponsibility of appointing to the DPA or only DPA should be made a griev-
ance redressal platform. The Bill should try to defoffences not levy
inordinate penalties on data fiduciaries, the same must also take into con-
sideration the compliance costs and accordingly should be lessened, there
are provisions for attachment of property without following CPC proce-
dures. Also, offeces under the Bill have been made cognizable and non
bailable, which is unduly disproportionate.

4 DATA PROTECTION AND JOURNALISTIC
FREEDOM

With Indiaéds ranking dropping to thre
IndexX®., it becomes imperative as to why thet®&rotection Committee

and the drafters of The Personal Data Protection Bill were apprehensive of
increased compliance on part of Journalists and had allowed for an exemp-
tion when it came to data protectifii A balance between free dissemina-
tion of information as anndispensabl@art of the Freedom to Speech and
Expression and restricting such flow in order to achieve data privacy ob-
jectives in the form of restricting publication of personal data without con-
sent!®3is necessary for public good. Journalias been defined as an an-
alyst or an interpreter of eveHtsand to serve as proxy witnesses and in-
formational gatherer$® whereas journalism has been defined as the

161 press Trust of Indidndia's ranking in press freedom falls to 138: RSRE

Econowmic TIMES (Apr. 26, 2018, 7:05 Hrs),
https://economictimes.indiatimes.com/industry/media/entertainment/media/indias
-rankingin-pressfreedomfalls-to-138-rsf/articleshow/63918702.cms?from=mdr

162 Supranote 62.

163 R, Rajagopal v. State of Tamil Nadu, (1994) 6 SCC 632.

164 Donald H. JohnstonJournalism and the Media08 (1979).

165judith ClarkeHow Journal i sts Judge the -Realityo
Event 4 JOURNALISM (2003).
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process of gathering, selecting, interpreting and disseminatingffefis.

times, journalisnmdoes include opinions and analysis of an event, with a
broadened definition of journalism it becomes necessary to restrict such
definition in order to make such exemption meaning and not prone to mis-
usecriterialike- the number of years in carrying gatrnalistic activities

and whether it has become a source of livelihood or not can be appropriate
to define journalistso eli¥iAbal-e to
ance between these conflicting rights can be struck by consideration of fac-
tors like-interests of the public and the relative proportional harm it is likely

to cause to an individual as heldlidu Jain v. Forbes Incorporate§®

To really strike a balance the ethical standards as suggested by the Data
Protection Committee need to beestgthened in terms of enforcement.
The New Broadcasters Association in its submission to the Data protection
Committee has outlined ethics standards of accuracy, neutrality, relevancy,
impartiality of facts, security of data, dissemination with the olgecom-
municating ideas, information, opinions while ensuring that right to pri-
vacy of an individual is taken care $flf such standards and tests are not
clear enough as to what all constitutes as journalistic activity and what me-
dia houses are coveredpitght end up giving too much interpretative win-
dow to judges and lead to ambiguitfThe recent case of Smrs Buivids

v. Datu Valsts Inspecsijd, the EU court has held that citizen journalists
as bloggers can rely on derogation for journalistic purpBsdence a
proper guidance with more training to media houses with clear accounta-
bility assessment criteria could resolve the conflict and harmonise the two
most predominant Fundamental Rights in the Golden Triangle.

166 Supranote 73.

167 Supranote 7.

168 |ndu Jain v. Forbes Incorporated, (2007) ILR 8 Delhi 9.

169 Supranote 7.

170 prashantReddyThikkarvarapu,Ramifications of a Potential Data Protection
or Privacy Law for Journalists THE HooT ( Feb 6, 2018), http://asu.the-
hoot.org/mediawatch/lawandpolicy/theright-to-privacy-will -impactjournal-
ism-10500.

171 Sergers Buivids v. DatValsts InspecsijeCi 345/17 (Feb. 14, 2019).

172 patrick Van Eecke et. &U: European Court ConfirmsJournalism Exemption
for CitizenJournalists, But Not in France?DLA PiPEr (Feb. 15, 2019),
https://blogs.dlapiper.com/privacymattersiuropearcourtconfirms-journal-
ism-exceptionfor-citizen-journalistsbut-not-in-france/.
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5 DATA PROTECTION IN CYBERSPACE

The worlddigital competitiveness Rankings have ranked Indi& 48re-
markable improvement of three places owing to its fast transformation in
terms of government policies and business modeM/ith massive con-

tent uploading on the internet, ithecomingonerougo control such ram-

pant dissemination of data. One such example is of Facebook, which was
recently fined $ 5 billion by FTC for causing data breach of 87 million
users. Joseph J. Simons who lead the commission had explicitly said that
it is hard to prove ata leaks without a consumer privacy E\ith
emerging Artificial Intelligence and Big Data Analytics, it is pertinent to
establish appropriate mechanisms to ensure that with a free access to inter-
net, there is meagre surveillance by intermediaries ael. ig Data An-
alytics pose a serious challenge to the principals of data minimisation and
purpose specification (these requirements ensure that only what is neces-
sary is collected from the Principal and the purpose of processing is clearly
specified tole Principal) as the digital economy works on the principle of
data maximisatiof/°hence, data is processed in order to analyse it through
machine learning and is used for prediction and targ€fingough prob-
abilistic in nature, yet the harms it can caabound as these can even lead

173 Akanksha Kar)ndia moves up three places in World Digital Competitiveness
Rankings FORBES INDIA (Jul 4, 2018, 14.45 Hrs),
http://www.forbesindia.com/article/leaderboard/indiavesup-threeplacesin-
world-digital-competitivenessankings/50645/1.

174 Jamie CondliffThe Week in Tech: Huge Fines Canot
Data Privacy Law, THE New York TiMes (Jul 26, 2019),
https://mww.nytimes.com/2019/07/26/technology/facebdataprivacy.html

175 Committee of Experts on a Data Protection Framework for |Wdidte Paper

of the Committee of Experts on a Data Protection Framework for |MiMSTRY

OF INFORMATION AND TECHNOLOGY ( Nov. 27, 2017) 8,
http://meity.gov.in/writereaddata/files/white_paper_on_data_protection_in_in-
dia_18122017_final_v2.1.pdf.

176 |nternational Working Group on Data Protection in Telecommunicatitosk-

ing Paper on Big Data and

Privacy, Privacy pinciples under pressure in the age of Big Data analytics
INTERNATIONAL WORKING GROUP ONDATA PROTECTION INTELECOMMUNICATIONS
(2014) https://www.datenschuberlin.de/pdf/publikationen/workinga-
per/2014/06052014_en.pdf
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to inaccuracy of resultd’Solutions proposed by the Committee where Big
Data analytics can be continued for better service provision but not for pro-
filing and if it such processing is directly a detriment to data prindipel,
same should be with consent. Mechanisms established under the Bill like
data trust scores and data audits can successfully minimise the data maxi-
misation exercises of Big Data Analytics.

With uncontrollable personally identifiable information beimggessed in
fintech industry and-eommerce platforms, a stronger and effective data
protection regime needs to be fostered. Recently, the government has con-
stituted a working group on Fintech with Singapore for excelling fields of
Application Programmingnterfaces, regulatory sandboxes, security in
payment and digital cash flow, UPI FAST payment lietc. With a com-
prehensive data protection framework, the fintech companies were fast in
introducing KYC techniques to capitalise on growing consumer tractio
The fintech industry is regulated by the RBI under the Payment and Settle-
ment System Act, 2007 and the Payment and Settlement System Regula-
tion, 2008 which governsgayment platforms like debit card operations,
smart card operationsic. The RBI had keady made it a necessary facet

for payment system data to be localised even before the Bill came into

light. The Reserve Bank of I ndiafs

regulatory policies, issued with the 6 April-inionthly monetary policy
documenthas a section called storage of payments system data which re-
guires all pl ayers in the payment
ensure better monitoring, it is important to have unfettered supervisory ac-
cess to data stored with these systemiderg as also with their service
providers/intermediaries/thirdarty vendors and other entities in the pay-
ment ecosystem."(Paragrapht®Such a provision will enhance transpar-
ency in public policy articulation as many foreign identity transaction
thoughsettled in India are denied access to Indian agents. Data labelling,
selective data sharing and identity aware data sharing hold possible alter-
natives to data ubiquity and data security concerns in the fintech industry.
Managing consumer data where autheation is provided through mobile

177Scott MasonBenefits and Harms f ' B i JHE DEAtERAOFINTERNET AND
SocieTy (Dec. 30, 2015) https://cimdia.org/internegovernance/blog/benefits
andharmsof-big-data.

178 Rajrishi SinghalLike the Govt, RBI Policy Also gets Unpredictalhle’eEMINT
(Apr 24, 2018), https://www.livemint.com/Opin-
ion/JuHT6WK5VUNDpb4Tw20JMvK/Likethe-govtRBI-policy-alscgets
unpredictable.htmlSeeRBI Natification- RBI/201718/153 DPSS.CO.OD No.
2785/06.08.005/2012018.
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phones (finger prints, OTPs, code generating apps, etc.) can make data
prone to Application Programming Interface threats and Cpagform
malware contaminatioff’A recent case is that of the British Bank Scam
where abatl.2 billion pounds were stolen due to data bré&tHowever,

many databases have created mirror sites for business continuity, such can
increase risks in times of national websitgberattacks However, data
localisation though might lead to no foreigurveillance, but might lead to
increased local surveillance, now that Right to Privacy is a Fundamental
Right imposing the obligation of protection on both state andstate ac-

tors, the drafters need to reconsider this regime.

6 CROSS BORDER TRANSFER r DATA AND
INTERNATIONAL TRADE AND
DEVELOPMENT

As per the Personal Data Protection Bill and the Data Protection Committee
Report, any cross border transfer of data without regulation would go
against the tenets of data protection of any individual as kexkacises
territorial and passive personality jurisdiction over its subjects and if Gov-
ernment is given an option to select countries with which free flow of in-
formation could be carried out, it would lead to a lever for adequacy as-
sessment, contingent @apacity of developing over time, reducing trans-
action costs, which is the biggest criticism to data localizdfbfihese
would be subject to exceptions like bilateral trade operations, emergency
situations, etc. Such transfers, other than critical paisdeta, would be
facilitated by model contract clauses which would specify key obligation
of the transferor and other nenitical data would be subject to requirement

of storing at least one serving copy in India. The propagates of this scheme
highlight benefits associated like more availability of data with Indian en-
forcement agencies, no more relying on optical cable networks which are
ineffective, a comprehensive Al ecosystem and prevention of foreign

179 Siddharth Vishwanath et. al, Security Challengethe Evolving Fintech Land-
scapePwC, https://www.pwc.in/assets/pdfs/consulting/cyBsecurity/banking/se-
curity-challengesn-the-evolvingfintech-landscape.pdf.

180 Kanishka Gupta, Data breach and cybersecurity: Challenges and solutions!,
BUSINESS ToDAY (Apr. 16, 2019, 19:39 Hrs.),
https://www.businesstoday.in/opinion/columns/dateachcybersecuritydata
breachandcybersecuritychallengesandsolutions/story/337851.html.

181 Supranote 7.



53 Indian Law Conclave Review, Volume 1

surveillance which could have major impact as naré more intermedi-

aries are foreign based, an example of such impact is that of amendment to
PATRIOT Act to FISA!2 Whereas the critics state that data localisation
would lead to increased economic costs which were relatively cheaper in
other jurisdictionsand moreover, there is naiffordability of cloud com-
puting by Indian SMEs and they lack the potential expertise of operating
the same, which would lead to monopolisation of data. Balkanisation of the
internet and domestic surveillance is another arguméith states there

is censorship vulnerabiliif® Several multinational companies had ex-
pressed concerns that localisation of all personal data of Indians would hurt
their planned investments by raising costs to set up new storage centres in
the country. Al these provisions relating to data localisation have a nuga-
tory impact in case India has bilateral agreement with any foreign coun-
try.284 It is better to let the model run by bilateral and multilateral trade
agreements, rather than making a generalised law.

Article XIV(c)(ii) of the WTOG6s Gener
has specifically permitted restrictions in case they hamper the personal data

of an individual provided that it is not arbitrary or unjustified discrimina-

tion, this is a positive law ecogni si ng an individual 6
ever, the laws and regimes need to reconcile themselves in order to reduce

friction over cross border data transfers and any regulation or restriction in

this respect directly affects global trade. Unreasonbbitdens and regu-

lations might have the following impact:

Proposed economyide data localization requirements would lead to a
negative impact on GDP in several countries where such requirements have
been considered (Brazi.8%, India-0.8% and Republiof Korea-1.1%)

or implemented (Indonesia0.7%)% for many countries that are

182 Federal Bureau of InvestigationTestimony, FEDERAL BUREAU OF
INVESTIGATION (Apr. 27, 2005) https://archives.fbi.gov/archives/news/testi-
mony/usapatriotactamendmentso-foreigr-intelligencesurveillancactauthori-
ties.

183 Supranote 7.

184 Apandita Singh MankotiaChanges likely in proposed data privacy rules: Only
critical data may need to be housed in Indiaie EconomiCc TIMES (Jul 24, 2019),
https://economictimes.indiatimes.com/tech/internet/chatigely-in-proposed
dataprivacy-rulesonly-critical-datamayneedto-be-housedin-india/arti-
cleshow/70355298.cms.

185 European Centre for International Political Economy (ECIABE Costs of
Data Localisation: Friendly Fire on Economic RecoveEyROPEAN CENTRE FOR
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considering forced data localization laws, local companies would be re-
quired to pay 3®0% more for their computing needs than if they could go
outside the B untryods borders

Data protection is also important for industries like Business Process Out-
sourcing and Information Technology Enabled Services especially for de-
veloping nations as their progress is vital, hence more trust and confidence
of data protection is quintessemtia strengthening international counter-
parts as there can always be bilateral arrangements which can attract pen-
alty if there is breacH’

7 GLOBAL APPROACHES TO DATA
PROTECTION

With burgeoning concerns for protecting personal data of individuals, var-
ious jurisdictions have in place a data protection framework in place in
order to ensure accountability for data breaches and secure data privacy of
individuals. The largest economy of the world, US has a laissez faire ap-
proach to data protection , with no oasrhing legislation for data protec-

tion it has statutes (Privacy Act, 1974, the Electronic Communications Pri-
vacy Act, 1986 and the Right to Financial Privacy Act, 1978, Financial
Services Modernization Act, 1999) for ensuring liability against the federal
government in cases of data breaches, however the courts have recognised
the right by interpreting and piecing First, Fourth, Fifth and Fourteenth
Amendments to the US Constitutiéif.The EU has recently adopted the

EU General Data Protection Regulatiof18, which has a comprehensive

INTERNATIONAL PoLiTicAL  Economy  (2014)  http://www.ecipe.org/app/up-
loads/2014/12/0CC32014__ 1.pdf.

186 BrendanO 6 C o rQnaatifying the Cost of Forced Localizatidneviathan
Security Group (Jun. 24, 2015), https://www.leviathansecurity.com/blog/quantify-
ing-the-costof-forcedlocalization.

187 United Nations Conference on Trade and Developnigatia Protection Bgu-
lations and International Data Flows: Implications for Trade and Development
UNCTAD/WEB/DTL/STICT/2016/1/iPub (2016), https://unctad.org/en/Publica-
tionsLibrary/dtistict2016d1_en.pdf.

188 Roe v. Wade 410 U.S. 113 (1973); Griswold v. Connecticut 381 U.S. 479
(1965).SeeRyan Moshell And

Then There Was One: The Outlook For A-Belfulatory United States Amidst A
Global Trend Towards

Comprehensive Data ProtectioB7 Texas Tech Law Revie@(05).
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data protection regime in place which
data controllerés liability in cases
bility on nations which are likely to impact the EU trade. China leas p

ceived data leaks as a threat to national security and hence thaegber

rity law'® in China has tojevel securities for handling of personal data

and a followup for cross border personal data sharing was issued in
20181%9The UN Resolution 68/167 indzember 2013 has also taken into

account increased risks of surveillance and interception of communications

on human rights of an individual especially in the digital age and accord-

ingly suggested changes in the policies of domestic frameWtTke In-

terndgional Covenant on Civil and Political Right5also recognised right
against arbitrary and unl awful interf

7.1 Impact Assessment Study

The Indian Personal Data Protection Bill, 2018 is a slight reflection of the
EU GDPR3Hence, the impact of implementing an EU GDPR on the EU
and affected nations could reveal, the implications and aftermath of the Bill
on India. This impact assessment study is subject to limitations on grounds
of differential allied legislative policies andatle regimes of the nations
along with differences in provisions of the Bill and EU GDPR. The assess-
ment study would cover analysis relating to awareness and complaints as
these are the starting points of the Data Protection enforcement regime.

189 Cyber Security Law of China.

1905eeSamm Sackd\ew China Data Privacy Standard Looks More faaching
than EU GDPR CENTRE FOR STRATEGIC AND INTERNATIONAL STUDIES
(2018),https://www.csis.org/analysis/nehinadataprivacystandardooks
morefar-reachinggdpr.

1l0ffice of the United Nations High Commissioner for Human Rigfiise Right
to Privacy in Digital Age OFFICE OF THEUNITED NATIONS HIGH COMMISSIONER
FOR HumMAN RIGHTS,
https://www.ohchr.org/EN/Issues/DigitalAge/Pages/DigitalAgelndex.aspx.
192 Article 17, International Covenant on Civil and Political Rights, 1966.

193 Risk Advisory, Deloitte)ndia Draft Personal Data Protection Bill, 2018 and
EU General Data Protection Regulation A comparative Vi€DELOITE,
https://mww2.deloitte.com/contenddh/Deloitte/in/Documents/risk/ire-india-
draft-personaldataprotectionbill-noexp.pdf.
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Fig. 1
Awareness of
EU GDPR

m Populatio
n which
has heard
of GDPR

As per the European Council, since May, 2018 when the EU GDPR had
come into place, the awareness is about 67% in May 2019 and only 57%
of the population knows that there exists a public authority to whom data
breaches can be communicated. Within these, thereorly 20% who
know in actuality which public authority, i.e., Data Protection Board, to
report to!®* It is an astonishing fact that in a Union with a literacy rate of
99.13%%, such is the scenario, the awareness levels would be much lower
as India has ateracy rate of 74.04%¢°

With about 1, 44,376 complaints registered, mostly related to Tele market-
ing, emails and video surveillan¢& With lesser literacy rates, awareness
would be a major hindrance to effectual implementation of the Personal
Data Protection Bill, 2018 as intended beneficiaries would not be able to
secure their rights. Data breach notifications to the Data Protectiam Bo
were numbered at 89,274 the probability of such numbers are nearing
actual numbers, however India would have comparatively lower humber

1%4European Data Protection Boa@DPR in NumbersEuROPEANCOUNCIL (May
2019), https://ec.europa.eu/commission/sites/petiical/files/infographie
gdpr_in_numbers_1.pdf.

195 World Bank, Literacy RateAdult Total for the European UnigriFEDERAL
RESERVE BANK OF ST. Louls (Aug. 6, 2019); https://fred.stlouisfed.org/se-
riegdSEADTLITRZSEUU.

19 Office of the Registrar General and Census Commissioner of MdigsTRY
OF HOME AFFAIRS, 2011 Census DataMinistry of Home Affairs, http://cen-
susindia.gov.in.
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as there is a discretion vested with the Data Fiduciaries to report data
breach which are likely to harm data mipeals and that too as soon as
possible, under the EU regime an Upper time limit of 72 hrs is prescribed.
The abovementioned analysis is subject to limitations as to the differences
in economic structure and business cultures of both the countries as EU is
a developed country, whereas India is a developing nation. Other than this,
there are major differences in legal frameworks and government policies.
Another limitation is one relating to differences in provisions of EU GDPR
and the Personal Data Proteatiill, 2018. Prominent among them being
differences in restrictions on cross border data transfers (in EU, no live
serving copy needs to be maintained), conditions for cross border data
transfer (EU GDPR has additional conditions Jégproved code of con-
duct, approved certification mechanisms, etc.), Time limit for breach noti-
fication (EU GDPR specifies a maximum time limit of 72 hrs.), definition

of sensitive personal data (trade union memberships, racial, ethnic origin,
political beliefs, etc are congded as sensitive personal data and there ex-
ist no category as critical personal data in EUGDPR.), Data Protection Of-
ficer (has added responsibility of spreading awareness in EU) and right to
be forgotten (EUGDPR has provisions for permanent erasure toigit

ject to processing are also there).

8 CONCLUSION AND SUGGESTIONS

After blissful embracing of the Right to Privacy in Part 1l of Constitution

of India, it was imperative to draft a data protection framework which
would enable to achieve the twin objeet of free flow of data in public
interest and ensuring individual autonomy in a digital world by implement-
ing data protection regimes. With present data protection mechanisms pre-
sent in different legislations proving to be ineffective, the need fovan
arching framework escalated. The Personal Data Protection Bill, 2018 at-
tempted to clarify rights and obligations of its subjects to regulate data
flows within and outside the nation, however the intended benefits could
be better delivered if there isctarity in terms like imposing of fair and
reasonable standard on data fiduciaries, prescription of a maximum time
limit for notification of data breaches to DPA with no discretion given to
fiduciaries and there is no overburdening of the DPA, whicHasively a
newer authority. The conflict in data privacy regimes and right to freedom
of speech and expression need to be reconciled by carrying out balancing
exercises and likewise the journalistic exemption needs an explanation as
to on what journalisthte exemption applies.
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With unbridled dissemination of information, data privacy issues in cyber-
space pose a great threat in terms of widespread availability and interme-
diary accountability, profiling by Big Analytics and Al are added threats.
The Fintechindustry was already apprehended of data leaks and chose data
localisation vide RBI notification dated April 6, 2018. However the impact

of data localisation on trade and development can prove to be detrimental
to GDP of the nation. With global concerneoRight to Privacy, the US,

EU and China have in place different regimes based on the edfiatn
relationship and their international relations. The impact assessment study
conducted above, points to the fact that awareness of the Personal Data
Protecion Bill, 2018 might pose a challenge at the threshold and the actual
numbers for data breaches might not come to light as there vests a discre-
tion with the fiduciaries.

Based on the aforementioned, the following can be suggested:
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INFORMATION TECHNOLOGY ACT, 2000
AND THE COPYRIGHT ACT, 1957:
SEARCHING FOR THE SAFEST HARBOUR?

Riya Soni
School of Law, Bennett University

Divyanshu Mishra
School of Law, Bennett University

1 INTRODUCTION

There are several types of hackers that exist taddywith the change in

the techndegal regime in the country, several aspects of hacking have to
be studied. This paper seeks to explore the emergence of ethical hacking
as a profession and how so far it has been overlooked by authorities. Under
the curent scenario types of hackers which currently exist in this profes-
sion.

6Bl ack Hat 6 Hackers

This is an individual who attempts to gain unauthorized entry into a system
to exploit them for malicious reasons is calieblackhat hacker. They try

to administer to damages by compromising security systems. This is done
by the act of gaining access to passwords, financial information and other
personal data.

6OWhite Hat 6 Hackers

The white hat hackers strengthen the security dfitenface, they have the
permission to engage the targets within the prescribed rules. These are
commonly referred as ethical hackers. These individuals specialize in eth-

i cal hacking tool s, techniques and
databasé? These hackers are legally permitted to exploit security net-
works. Ethical hackers are used in various multinational corporations.

199 EC-Council, Types of Hackers and What They Do: White, Black, and G@y,
COUNCIL OFFICIAL BLOG (Nov 20, 2018)https://blog.eccouncil.org/types
of-hackersandwhatthey-do-white-black-andgrey/
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0Grey Hatdé Hackers

Grey Hats are very similar to the black hats, the difference arrives within
theirintention whethemn goodfaith or malice. They exploit computer sys-
tems exposing the loopholes to law enforcement agencies. For example,
many grey hats extort the hacked, charging people to provide a remedy in
order to correct the defect.

These professionals who use their skills to exploit pieces of code and loop-
holes in program rurgr, find exploits in physical networks of computers

to gain access into systems and network without praygthiorization. Sev-
eraleducational and professiorasociations have been formed to regulate
and codify educational curriculum to learn this skKill.

One of thegovernmentgecognizedethical hacking association is the In-
ternational Councilof E o mmer ce Consul tants which
est cyber secus technical certification body. This association operates in
145 countries globally and they issue professional and world recognised
Certified Ethical Hacker (CEHRY, Computer Hacking Forensics Investi-
gator (C[HFI), Certified Security Analyst (ECSA), LicenPenetration
Testing (Practical) programs. Under this consultancy association they have
trained and certified over 200,000 information security professionals all
over the globe, the same has influenced the multinational firms to take into
considerationhat cyber security is the need of the hour. This association
has received endorsements from government bodies such as the US Federal
Government and the US Government National Security Agency.

There is Indian Cyber Arn#§* which is an Association of Ethicklackers

& acts asa resourcecenter forNational Police Agencies, Intelligence
Agencies, Research Centers, Industry Experts, Government Agencies, Ac-
ademic Leaders along. It is a platform providing imgividuals withto

meet thdong-term security challeges in the digital arena of the modern
world, by bridging the gap between the latest changes and innovations in
cyberspace.

Another nationallyrecognizednot-for-profit organizationestablished in
1999 is the Australian Information Security AssociatiohgA)%°2 cham-
pions who have developed a compatible and reliable information security

200 EC-Council, Certified Ethical Hackerhttps://www.eccouncil.org/
201|Indian Cyber Armyhttps://www.ica.in/
202 Aystrailian Information Security Assotian, About AISAhttps://aisa.org.au//
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sector byemphasizingn the professionals who are directed in the area of

cyber security in Australia and advancing the safety and security of the
Australian public as welis the bigger government organisations and busi-

ness firms which exist in Australia.

In the European continent, one of the most reliable organisations is the Eu-
ropean Cyber Security Organisation (EC®®)hich is established under

the Belgain law, in 2016The European Commission for implementation

of the Cyber Security contractual PubRecivate Partnership (cPPP) is
where ECSO is its contractual counterpart. The members of the ECSO have
many entities as their stakeholders which include research institute
startupscountries part of the European Economic area and European Free
Trade Association. The main motive is to develop cybersecurity market in
Europe and implement solutions in different entities to combat cyber-
crimes.

To resolve the issue of/bercrimeto provide network security to govern-
ment and business houses, firms have commenced following the approach
of including security measures and in order to prevent any malicious activ-
ity in their surfaces. The professionitially intrudedinto the sytem simi-

larly as a security professional, the term hacker has its own negative con-
notations to it but instead ethical hackers report back about the loopholes
and vulnerabilities of the existing system. So ethical hacking is legal as it
is performed with th permission of the proprietor to discover vulnerabili-
ties of the system and suggest ways to improve it. Firms consider it as an
information risk management program which permits security improve-
ment and prevention of cyber torts.

2 IMPORTANCE OF GOVERNMENT
RECOGNITION AND CODIFICATION OF
ETHICAL HACKING AS A PROFESSION

Many important professions we know of nowadays and take for granted in
day to day life were not always there to begin with but had emerged with
time and advancements in technology. Doctor&ia&now of have been
around since the ¥2century with the emergence of medical schools in

203 ECS,European Cyber Security Organisatidmtps://ecsorg.eu/
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Italy (Schola Medica Salernitana, in Salefiband the Legal profession
according to the Bar Council of India emerged during the reign of Edward

| during 12722% We see a pattern of professions developing to meet the
needs of a society with doctors there was a need for adequate network and
uniformity in medical care so their profession was regulated and code of
conduct made for regulatory purposes apart from tippdtratic Oath.

The profession of advocacy was also regulated and codified and is regu-
lated by The Advocates Act, 1961. Codification of professions is extremely
important for the following reasons:

1. To ensure an Ethical Code of Conduct is followed tadwealprac-
tice.
2. To ensure uniformity and standard of service across the profession.

The reason Ethical Hacking needs to be recognized and codified as a pro-
fession is that in the current social scenario network systems are an integral

part of society. Fronelectronic records of identity in the form of Aadhar

database to filing of First Information Reports, from informal communica-

tions to formal electronic orders through mail or gazettes Information tech-

nology form the infrastructure on which other pillafsociety rely on for

their day to day functioning. One of the objectives of Information Tech-

nol ogy Act, 2000 was in its preamble
Government services by means of communication and storage of infor-

mat i on o, markial megium for desnocraeysosumction. We do

have cyber cells in our police depart
perspective through which we should look at the aspects of this profession.

We need Ethical Hackers the same way roads require trafficemen

making sure no one takes advantage of an unattended traffic sign or an

empty road for speeding.

While we recognize the importance of computetworks,we must also

acknowledge that these computer networks are also constant danger of be-
ingconmpr omi sed which compromised in turn
tion. India has problems with old ATMs running on Windows XP an out-

dated®® and easily hackable system, cyber illiteracy which makes systems

204 NLM, Medieval Manuscripts: Salernd,).S. NATIONAL LIBRARY OF
MEDICINE, https://www.nIm.nih.gov/hmd/medieval/salerno.html

205The Bar Council of Indiaiistory of the legal professiohitp://www.barcoun-
cilofindia.org/about/abouthe-legalprofession/histonof-the-legalprofession/

206 Tech2 News StaffRBI has ordered banks t@move Windows XP from alll
ATMs in the country by 2019 echnology NewsrIRSTPOST, (Jun 25, 2018,


https://www.nlm.nih.gov/hmd/medieval/salerno.html
http://www.barcouncilofindia.org/about/about-the-legal-profession/history-of-the-legal-profession/
http://www.barcouncilofindia.org/about/about-the-legal-profession/history-of-the-legal-profession/
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susceptible to a compuyglganée¢Banglddesh t o t h
Bank Robbersf)). With our personal data now stored in servers as Aadhar
information and online payment transactions on the rise if we as a county
dondt wupdate and prepare for exploits
could be disastngs. In the recent Democratic National Committee (DNC)

hack involving®® Hillary Clinton's email leaks, the hacker was only iden-

tified dude to a mistake he made, which was that he forgot to switch on his

VPN during one infiltration run. Which points out homportant it is to

have adequate security measure before hand as matters of security should

not be left to the chance that the perpetrator will make a mistake.

With reference to how integral computer networks have become in our so-
ciety we cannot afford thave our line of defense is disarray. Especially in
reference to grey hat hackers and black hat hackers selling exploits to the
highest bidder online. We as a society instead of using human capital are
wasting it by not inviting these black and grey hatkess and not giving
them a professional association through which they can channel their skills
for productive and legalses. Ifunregulated and unlicensed this said pro-
fessionals can easily be tempted to perform unauthorized activities as they
will have no incentive for restraint for their actions. Such behavior is gen-
erally exhibited by grey hat hackers who tough partake in unethical hack-
ing may also assist law enforcement in certain situations. Such rouge ele-
ments can be kept in check and incentiveoim of recognition and status

can be given for them to be full time white hat hackers. Apart from recog-
nition, trustworthiness can also be assessed, for which, right now, there is
no universallyrecognizectertificate.

10:59 PM) https://www.firstpost.com/tech/nevemnalysis/rbihasorderedbanks
to-removewindowsxp-from-all-atmsin-the-countryby-20194586911.html

207 Al JazeeraHacked: The Bangladesh Bank Heisl. JAZEERA ( May 24,
2018, 11:49 AM), https://www.aljazeera.com/pro-
grammes/101east/2018/05/hackehgladestbankheist180523070038069.html
208 pPhijlip Bump, Timeline: How Russian agents allegedlycked the DNC and
Clinton's campaignTHE WASHINGTON POSTJul. 13, 2018),
https://mww.washingtonpost.com/news/politics/wp/2018/07/13/timeliov-rus-
sianagentsallegedlyhackedthe-dnc-andclintonscampaign/?noredirect=on


https://www.firstpost.com/tech/news-analysis/rbi-has-ordered-banks-to-remove-windows-xp-from-all-atms-in-the-country-by-2019-4586911.html
https://www.firstpost.com/tech/news-analysis/rbi-has-ordered-banks-to-remove-windows-xp-from-all-atms-in-the-country-by-2019-4586911.html
https://www.aljazeera.com/programmes/101east/2018/05/hacked-bangladesh-bank-heist-180523070038069.html
https://www.aljazeera.com/programmes/101east/2018/05/hacked-bangladesh-bank-heist-180523070038069.html
https://www.washingtonpost.com/news/politics/wp/2018/07/13/timeline-how-russian-agents-allegedly-hacked-the-dnc-and-clintons-campaign/?noredirect=on
https://www.washingtonpost.com/news/politics/wp/2018/07/13/timeline-how-russian-agents-allegedly-hacked-the-dnc-and-clintons-campaign/?noredirect=on
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PROBLEMS WITH INFORMATION ACT
WITH R EFERENCE TO CHANGING
ENVIRONMENTAL DYNAMICS

The pace at which technology changes simply cannot be matched by leg-
islationdéds ability to pass updated ne
andeverchangingdangers of the virtual world. It would require iamth

knowledge of computer networks and at the same time a person must keep
updating himself about new emerging dangers in order to keep up with the
changing technological environment.

1.

Cases &KuclRamas Blyaml vspec?ori mf Po
which the question was raised reg:
tronic record within the meaning ¢
Technol ogy Act, 2000, as it store
al so capable of output , f ecsasni obnealav
whose reasoning and knowledge can
conf uessiperc,i ally a professional who
of certification which inspires truc
matters of deci sitomr onakh nigt. s Aisntleirdp r
l egislature fills in the gaps which
Et hi cal Hackers can act as a body o
sory body which can instruct the ju
cally tadpapobmécesdin matters regardi
vestigation.
Per pet rcaytboerricoeén naot be i dentified eas
such crime using a computer termina
not always |l inked t o tnhee .péelropgthr @&tver
computer has a NIC with a unique MAC
certainty that a certain MAC addres
family computer is wused bryotaljlusthet
owner/ buyer of etnhtei odne vhiacred waNoet htaoc
bl es perpetrators to change their
I nternet Protocol address also doesnbé

thep e r p e tiderdity @sra 8irsgle person as a certain IP mostly handles
traffic from many devices at the same time. People connected to single wifi
router use a single IP address which can now represent more than one per-
son, which makes identification difficult.

209K .Ramajayam @ Appu vs. The. Inspector of Police. 2016 (2) CTC 135.
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Further usage of Virtual Private Networks makes it even more difficult to
identify the perpetrator, therefore, the services of an Ethical Hacker, one
whose report can be used as fact i
of analyzingand understandgthe case easier.

Interpretation of Indian evidence act for obtaining certificate of originality
under the Indian Evidence Act, 1872 is vague in nature and no procedure
for evaluation of originality of the proposed evidence is stated all it requires
is submission of original. Through reading of the paper Digital Manipula-
tion and Photographic evidence: Defrauding the courts one thousand words
at a time by Zachariah B. Parr, we can see the need for a protocol for eval-
uation of the aforesaid original evidenwhich must be produced to gain

the certificate. methods such as analog manipulation and more over the
power of digital manipulation is even harder to detect. We live in the age
of reattime ray tracing using powerful Graphic Processor Units, pho-
toshop, vhich can crop red eye correct and manipulate images beyond re-
ality. What started by NASA as a method of preventing image distortion
in space can now be used as a tool to fake the original evidence on the basis
of which certificates are issued making thaqtice of issuing the certifi-

cate illogical if the original itself is fraudulent

With the advent of different platforms of news media and social media
platforms, it is hard to, with conformity to affix responsibility on the plat-
form or either the user ahe platform who has posted the said article for
post for their respectivigEansgressions. Isomecasesthe news site or the
platform only acts as the medium and the control over what to post and the
knowledge that said post is going to cause an offease entirely on the
individual posting. In othecasesthe news site or social media has total
control and review over what is posted on their platform and they had al-
lowed under their duty of care, for that said offence to occur knowing that
it can hae adverse effects. While deciding upon whose responsibility it
might have been rests upon the judge. A person acquainted with emerging
platforms and new online social structures can provide an assistive report
with much accuracy, describing all the stegsch were involved in pub-
lication upon which the judge can deliberate or not if he wishes not to rely
upon the report. Regardless of what the judge might do it cannot be over-
looked that the judge can in all cases make use of an opinion from a pro-
fessional a professional which can be trusted.

n

a
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4 CONCLUSION

Information technology hdsecome atrategy to conduct business as well

as crimes, so the two worlds of information technology and legal system

have had to approach each other independently and neegtana point

called cyber | aw. I n 2008 the word #Ah
as ethical hacking was considered legal. Government bodies, private infor-

mation security organizations and law enforcement professionalsdmve

ulated technologieto counter each new and emerging form of contracts

on their databases.

The moral problems which arise with ethical hacking is the complexity to

teach ethical hacking as a course accredited certification as no institution

and authority would be oughttoguara e e about the | earner
motive for which they are obtaining the qualification, said the purpose of

ethical hacking itself is to differentiate them from thyercriminal.

Apart from ethicality the benefits which can be reaped if this psid@ is
regulated strengthens democracy beyond anything which segregated tech-
nology firms can offer right now. It is high time we as a society dealt with
technology not with fear mongering but with open arms and regulation.
Understanding of the environmteand how it has changed is paramount
and instead of trial and error we should rely upon professional opinion to
tackle the adversities ahead.
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THE CATASTROPHE OF GENOCIDE: A
PERPEUAL HORROR

Sameer Samal
VES Colleg®f Law, Mumbai

1 INTRODUCTION

Classification is the basis of all civilizations. Every individual is inherently

classified into a specific group based on his/her nationality, ethnicity, race

and religion. This group has a signif
tity. Ancillary to sut inherent classification, all human beings possess cer-

tain intrinsic rights that are essential for their existence and considering

their fundamental value; these rights are indispensable in nature. However,
crimes against humandotgndninehkeniormle
have existed amongst man since the emergence of the civilized world.

These crimes are intentionally committed as part of an organized attack

against a specific and identifiable section of the society. Even though the
internationalcommunity acknowledges the gravity of these crimes, the

world has witnessed six labeled genocides besides a significant number of
undesignated cases in the present century.

Countries across the world have responded to these concerns by adopting
various nternational treaties such as, The 1948 Convention on the Preven-
tion and Punishment of the Crime of Genoélfehe 1966 International
Covenant on Civil and Political Rigit4 the 1984 Convention against
Torture and Other Cruel, Inhuman or Degrading Treatnme Punish-
ment'2 In recent times, the International Court of Justice has played a ma-
jor role in establishing the legal framework regarding the crime of geno-
cide. Judgments of the International Court of JusticeBasnia and

210 Convention on the Prevention and Rlment of the Crime of Genocide [Gen-
eral Assembly resolution 260A (1ll) of 9 Deceber 1948]

211 International Covenant on Civil and Political Rights, Adopted on 19 December
1966

212 Convention Against Torture And Other Cruel, Inhuman Or Degrading Treat-
ment OrPunishment, 1985
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Herzegovina v. Serbia and Memtegro (2007} and Croatia v. Serbia
(2015¥*4 have cleared the ambiguity surrounding the provisions of penal
liability in these crimes. The Court, in the caséefmocratic Republic of
the Congo v. Rwand® observed that the prohibition of genocide is a per-
emptory norm of general international lajug cogeny However, the per-
emptory status of the obligation to prevent genocide is still in question.

In recent times, persecution of the Rohingya people has sparked dialogues
in the international community arfehs induced certain states to act upon
it Moreover, the United Nations has
most persecuted minority. Constant atrocities committed against the Roh-
ingyas haveled to this unfortunate situation. Perpetrators have killed,
caused serious bodily and mental harm, deliberately inflicted conditions to
harm, imposed measures to prevent birth, inflicted severe sexual violence
and committed every possible crime to demonstrate intent to destroy the
Rohingya$'®. Even after the crimelsave reached this horrifying degree,
various international organizations have failed to identify the situation as
genocide.

Against this background, the paperds
foldi f i rst, it seeks to study various i
ports, international conventions ratified by majority member states and
judgments by the International CowiftJustice on the subject matter. The

objective of the study is to analyze the implication and outcomes of these
binding instruments on the prohibition and prevention of genocide.

Second, it explores the status of the obligation to prevent genocale as
peremptory norm under the general international law and interprets its con-
sequences.

213 Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montengro), Judgment, 1.C.J.
Reports 2007

214 Application of the Convention on the Prevention and PunishmethedErime

of Genocide (Croatia v. Serbia), Judgment, I.C.J. Reports 2015

215 Armed Activities on the Territory of Congo (Democratic Republic of Congo v.
Uganda), Judgment, I1.C.J. Reports 2005

216 Report of the detailed findings of the Independent InternatibaetFinding
Mission on Mayanmar (Human Rights Council) A/JHRC/39/CRP.2
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Third, it expounds the Rohingya crisis and examines the applicability of
the aforementioned binding instruments. Furthermore, a conclusive solu-
tion is proposed for therevention and prohibition of genocide.

2 INTERNATIONAL LEGALLY BINDING
INSTRUMENTS

2.1 International Conventions

The Universal Declaration of Human Rights (UDHR) is a milestone docu-

ment that guarantees basic human rights to every individual across all na-

tions. It the basis of all human rights and other associated conventions. Ar-
ticle 1 of the UDHR states, nAl I huma
dignity and rights. They are endowed with reason and conscience and

should act towards one another in a spirhaf o t h &Y. This epeaific

provision articulates and conceptualizes the most elemental aspects of the

human life. These rights are inherent to all human beings, inalienable and

equally applicable to everyone.

Building on the same principle, genocidasnfirst codified as a crime in

the 1948 Convention on the Prevention and Punishment of the Crime of
Genocide (The Genocide Convention), which almost 150 States have now
ratified. Article Il of the Convention defines genocide as utifler

Article Il - In the present Convention, genocide means any of the following
acts committed with intent to destroy, in whole or in part, a national, eth-
nical, racial or religious group, as such:

a) Killing members of the group;

b) Causing serious bodilyofort ment a
group;

c) Deliberately inflicting on the |
|l ated to bring about its physic
part ;

d I mposing measures intended to |
group;

e) Forcibly transferringhehi gdoemp. o

217 Article | of the Universal Declaration of Human Rights
218 Article Il of Convention on the Prevention and Punishment of the Crime of Gen-
ocide [General Assembly resolution 260A (lII)®Deceber 1948]
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In order to constitute as a crime of genocide, the acts require consideration
of whether there is a protected group involved, whether the committed acts
fall under one or more categories of the definition, and whether the acts
were committedvith a genocidal intent. Protected groups are the identifi-
able sections of the community that can be constituted as national, ethnical,
racial or religious groups. Articles Pf and \#2 of the Convention pro-

vide punishments for all guilty persons whetherstitationally responsi-

ble rulers, public officials or private individuals. Any dispute between the
contracting parties regarding the interpretation of applicability and fulfill-
ment of the obligation to prohibit genocide shall be submitted to the Inter-
national Court of Justice.

Forwarding the foundation laid by the Genocide Convention, the 1966 In-
ternational Covenant on Civil and Political Rights has endorsed the same
principles. Article 6% of the Covenant states that the covenant shall not
authorize any mmber state to derogate from its obligation assumed under
the provisions of the Convention on the Prevention and Punishment of the
Crime of Genocide.

2.2 International Court of Justice judgments

In the case concerning application of the convention on theqiremeand

punishment of the crime of genoci@@osnia and Herzegovina v. Serbia

and MontenegrqQ)the International Court of Justice in its Judgment dated

26" February 2007 had stated th@,The jurisdiction of
founded on Article 1X of the Cwantion, and the disputes subject to that
jurisdiction are those relating to the interpretation, application or fulfill-

ment of t heArtitfleolX of then Convertiah on the Prevention

and Punishment of the Crime of Genocide vests power in the (Coanlt

judicate cases relating to the crime of genocide. While dealing with the

issue of state responsibility and that of its representatives, the court has
observed that the reference to Articl
genocide orforanytoher acts enumerated in Artic
any form of State responsibility. Nor is the responsibility of a State for acts

of its organs excluded by Article IV of the Convention, which contemplates

219 Article IV of Convention on the Prevention and Punishment of the Crime of
Genocide [General Assembly resolution 260A (l11) of 9 Deceber 1948]

220 Article V of Convention on the Prevention and Punishment of the Crime of
Genocide [General Assembly resolution 260A (l11) of 9 Deceber 1948]

221 Article 6 of International Covenant on Civil and Political Rights, Adopted on 19
December 1966
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the commi ssion of acn oafcft?? Theyappliesdu |l er s 0

bility of the Genocide Convention is limited to the member states that have
voluntarily ratified its principles and any breach of such obligation shall be
liable for punishment. However, the Court in its 2007 Judgment clarified
that, Ait has no power to rule on al
international law, not amounting to genocide, particularly those protecting
human rights in armed conflict. That is so even if the alleged breaches are
of obligations under peremgrty norms, or of obligations which protect es-
sential humanitarian values, and which may be oemgh omne&?:
Hence, it can be concluded that the International Court of Justice in its 2007
Judgment critically examined the abewentioned aspects regarditite

legal framework arising out of the Convention.

Taking a step further, the International Court of Justice in the Case Con-
cerning Armed Activitieson The Territoryof Congd?* observed that the
prohibition of genocide is a peremptory norm of general international law
(jus cogenys When the principles of a binding international treaty are ele-
vated to such a status, no derogation under any circumstance is permitted.
States are gpired to fulfill their obligation under the concerned peremp-
tory norm and they remain responsible for acts contrary to the law that is
attributable to them.

The most recent judgment of the International Court of Justice on the sub-
ject matter is the casmncerning Application Of The Convention On The
Prevention And Punishment Of The Crime Of Geno¢idmatia v. Ser-
bia)??®. The Judgment observes that it was the intention of the United Na-
tions to condemn and punish the crime of genocide. It further wetat on
express that genocide is the denial which shocks the conscience of mankind
and results in great loss to humafityWhile referring to the subject of
jurisdiction, the Court again clarified its earlier stance that jurisdiction is
always based on the consent of the parties. Therefore, it is safe to compre-

eg

hend on the basis of the dmplcatbordos judgr

and legal consequences arising from the Genocide Convention are well
established and elucidated.

222 |pid., 4

223|pid.,13

224 Armed Activities on the Territory of Congo (Democratic Republic of Congo v.
Uganda), Judgment, I1.C.J. Reports 2005

225 bid.,5

226 |pid.,16



72 Indian Law Conclave Review, Volume 1

3 OPREVENTI ON6 OF GHEUWNDCI DE AS /
COGENSNORM

The obligation not to commit genocide is a principl§usf cogeniow-

ever; the obligation tpreventgenocide is not. As the International Court

of Justice has clearly stipulated, the obligation to prevent genocide under
the Genocide Convention has a completely separate existence. It is com-
pletely distinct from the obligation to prohibit the crimegehocidé®’. As

the international community is well aware thas cogensiorms trumps
other substantive norms of international law. Therefore, if the obligation to
prevent the crime of genocide igus cogensiorm then it overrides other
general internatiaal laws; for example, it may override the law prohibiting
use of force. By way of this line of interpretation it can be established that
accepting prevention of genocide agig cogensiorm would open doors

to the lawful humanitarian intervention.

4 THE ROHINGYA CRISIS

1. Rohingyas are the stateless ethnic group who reside in Rakhine state, My-
anmar. The Myanmar government has denied citizenship to the Rohingya
population under the 1982 Myanmar Nationality Law. They are restricted
from freedom of movement,ate educational programs and civil services
employments. Therefore, they have migrated to the neighboring countries
of Bangladesh and India in search for employment and better standards of
living. Considering these aspects, the United Nations in 201 3sasiged
Rohingyas as the worl ddéds most persecul
against the Rohingya population have shaken the international community.
The Myanmar security forces have been carrying out series ofdaade
campaigns against the Rogiya population with intent of ethnic cleansing.
The atrocities committed by the security forces include mass killings, sex-
ual violations and widespread ar$&nHowever, military and civil offi-
cials have repeatedly denied any acts of abuse.

227 Mothers of Sebrenica: The Obligation to Prevent Genocide and Jus Qogens
Implications for Humanitarian Law (Mael J. Ventura), Published&eptember
2013
228 Rohingya CrisisHuman Rights Watch (https://www.hrw.org/tag/rohingya

sis)
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2.In order to &rm the ongoing atrocities as genocide, facts of the crisis and
provisions of the aforementioned international instruments have to be com-
pared. The elements of this study are:

N

() Whet her the Rohingyas form a O&6pr
(i) Whether any physical acts wecemmitted contrary to the

Genocide Convention?
(iif) Whether the International Court of Justice has jurisdiction

over present case?

Genocide can be committed against any national, ethnical, racial or reli-

gious group. The Rohingyas can be seen as an ethnig tirauconstitute

of persons sharing a common language and culture. The Rohingyas con-

sider themselves as a distinct group and so do the Myanmar security forces.

If anything, the differential and discriminatory treatment of the Rohingyas

in every aspect, tbugh the adoption of specific laws and policies, supports

the argument that they form a 6protecHt
ocide Convention.

The Convention on the Prevention and Punishment of the Crime of Geno-
cide requires that the alleged adtalsfall under the five prohibited cate-
gories of the definition under Articlé. In the present case, gross viola-
tions of the most basic and human rights are suffered by the Rohingyas in
the hands of the Myanmar security forf®&sPerpetrators have killed
caused serious bodily and mental harm, deliberately inflicted conditions to
harm, imposed measures to prevent birth, inflicted severe sexual violence
and committed every possible crime to demonstrate intent to destroy the
Rohingyas. The Tatmadaw and atlsecurity forces have intentionally
killed Rohingya men, women and children. Sexual violence against Roh-
ingya women had reached a horrific stage and as stated by the Human
Rights Councilinits IndependentFdeti ndi ng Mi ssi on Report
substan&l number of women and girls affected, it is difficult to believe
that this was not an intentional act akin to a form of branding. Even without
such permanent and disturbing reminders, rape and sexual violence are
steps in the destruction of a group: thestrduction of the spirit, of the will

to | ive, a@UThedecurdtyfdrees aretalsoeallefjedl to have
deliberately inflicted on the group conditions of life calculated to bring
about its physical destruction.

229bid.,7
201bid.,20
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Myanmar is a member state of the United Nations and has ratified the Gen-
ocide Convention in 1956. Therefore, under Article IX of the Convention,
International Court of Justice has the requisite jurisdiction over the matter.

5 CONCLUSION

Various internatioal treaties regarding the crime of genocide have been
accepted and ratified by member states. The International Court of Justice

by way of its judgments has demystified all the ambiguous provisions and

has established a clear legal framework fortheimplent at i on of t he
i shmentdé6 aspect under the Convention
of the Crime of Genocide. Therefore, taking into account these develop-

ments it is necessary for tieeventionof the crime of genocide to attain

the status ojus caens Such elevation would open necessary doors to the

lawful humanitarian intervention into the crime of genocide. Hence, the

only possible solution for the effective prevention of genocide throughout

the world is to elevate its status as a peremptorgnnorder the general
international law. Furthermore, for the actual implementation of the solu-

tion, nations with vested interests need to develop alternate foreign policies

by way of which, interest of the humanity would trump personal interests.
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ANIMALS AS LEGAL PERSONS

Anshika Yadav
Rizvi Law College, Mumbai

1 INTRODUCTION

Animal Preservation has received massive attention not merely in the In-
dian scenario, but globally. It has been echoed year after year and can
barely be confinedtb he ter m fimovement 0 anymor e,
ferent significance of its own in the field of law keeping in mind the various
legislations and attempts of the courts of the country to constantly uphold
what has now acquired status of laws rather thane imeman virtues. Con-
templating Animal Rights Advocacy as a movement, it must be noted that
it has profoundly cleaved into various subgroups each with a different set
of principles?3! These principles although differ widely when bored into
deeply when consied broadly have some degree of mutuality with respect
to protection of animal right§?

David Dilbert expressed that it is a plea fdt the inhabitants of this
planet?®® He embarked on the conceptrabral schizophrenido further
clarify as to how pegle end up being theseudepreservershile preserv-

ing several animals and eating several others, this is in itself ironical, thus
making it further imperative to be careful and take whetlught out initia-

tives when animal movement is stirred each tifi@he reliance was also
placed on the fact that human interests are always given priority over ani-
mal interests, no matter how trivial are the human interests and how major
are the ani mal interests. One of the
r i g h tces émppakison the fact that such works on animal rights should
rather sharpen the idea of animal preservation rather than limit the idea to
a narrow point of view which delimits it to a normative position which
vaguely concerns anima® His work is creible as it adds great value to

the understanding of botiumanand non-humananimals. This paper is

2L ALBRIGHT, K. (2002).6 The Extension of Legal Ri ght
Caring Ethic: An Ecofeminist Exploration of Steven Wise's "Rattling the Cage"

Natural Resources Journal, 42(4), 9%.

232|d_

233 Gary L. FrancioneRain Without Thundef1996).
234id..

235Tom ReganThe cae for Animal Rights.
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chiefly divided into four partsPART | deals with the animal prevention
laws and the present state and a comparison of some foundational theories
of animalrights advocacyPART Il comprises of the analysis of the con-
cepts ofPersonality, Rights and RationaljitPART III glides through the
central contention oMorality Rationality, PART IV deals with thecon-
temporary constitutional scenarand conclusivelsums up the debate on

both ends, leaving a future line of thought.

2 HOW SUFFICIENT ARE ANIMAL
PREVENTION LAWS IN INDIA TO PREVENT
ANIMAL CRUELTY?

Section 11 (i) of Prevention of Cruelty to Animals Act, 1960 says that
abandoning an animal, leaving it in ituation that it suffers pain due to
starvation or thirst, is a punishable offence. In this case, the fine can go up
to” 5 0Othe same crime is committed within three years again, the person
has to pay a fine of anything betwéer2 &hd” 1 ®ran imprienment of

up to 3 months or both. Evidently, neither the fine nor the imprisonment is
strict enough to prevent people from harming animals. Killing, poisoning,
maiming or torturing an animal is a cognizable offence under Section 428
and Section 429 of tHadian Penal Code. The punishment for such an act
is rigorous imprisonment which may extend for up to 2 years or a fine or
both. In this case, as well, the fine is justL & above, an amount so
minuscule that places no value on an animal'sTife actof animal sacri-

fices is covered under Local Municipal Corporation Acts, Prevention of
Cruelty to Animals Act, 1960, Wildlife (Protection) Act, 1972, Indian Pe-
nal Code (IPC). It is now well-establishegrinciple of penalisation that
punishment must alwaybe proportional to the crime, however, given the
paltry natureof the amounts above, it is saddening to note that the fines
imposed are not sufficient to even seek compensation for the harm or injury
done to the innocent creations of the divine powégltne deter potential
harmers. The twdold constitutional mandate which was brought forth by
the 42nd Amendment imposes tfald responsibility on government as

well as citizens to have love and compassion for all living creatures, time
and again theskave been considered in a multitude of cases before the
Apex court and high courts of the country. Despite the fact that the fines
stated above are less, it is also pertinent thatwligold mandate corrob-
orates the contentions of animal preserveiseiveral cases and the courts
have reciprocated with equal zest. The concern of the Apex court is evident
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in the fact that the old judgemé#ftof the court which distinguished be-

tween breeding and old cattle and thus upheld the ban on slaughter of the
formerwhile not on the latter was overruled virtually by the 2005 judge-
ment3” wherein court taking into account several seetonomic factors

and evolution in the scenario since
thus the fundamental rights of the butchemsl several others were not

given primacy over animal preservation, this spirit of the court shows that

the two fold mandate is not merely a dead letter.

t

Considering Jeremy Benthambdbs opinion,

reason or an animal can/ can talk is no determinant on whether or not it
should be allowed to suffé?#®

2.1 The comparison between two major theoriesEcofeminist and
Wi sedbs Theory:

Although both the theorié®¥, show a common object of preserving ani-
mals it must be noted that there ikey difference between the two as the
ecofeminist theory seeks to blend the concept of rights of women with the
rights of animals and seeks to preserve all the animals, thus making no
distinction between various groups of animals, it is not so with timeahn
rattling theory as it seeks to preserve only certain classes of animals and
the test as to which animals shall be preserved and which should not is the
Airati on aMiThisyis if stacktcantraét to thearing ethicwhich
manifests itself in thevarious works which collectively demonstrate the
ecofeminist concern for anima}. Two opposing opinions are also rele-
vant here. Judge Richard Posner has an opinion too different from animal
preserverg*?While the critics of animal rights advocacy like JedPosner

hi msel f hol d that fifani mal right to bo
happeno, t he ot her s down t he Il i ne h
236 Hanif Qureshi v State of Bihar, (1959) SCR 629.

237 State of Gujarat v. Mirzapur Moti Kureshi Kassab Jamat (2005) 8 SCC 534.

238 Jeremy Benthan®rinciples of Morals and Legislation810-311.

239 Steven M. WiseRattling the Cage for Amals7 (2000).

240id_

241 Carol Gilligan,In A Different Voicg2000).

L eslie, Jeff, and Cass R. Sunsla@in. #AAnNi

and Contemporary Problemsol. 70, no. 1, 2007, pp. 11738.



78 Indian Law Conclave Review, Volume 1

supremacy of human rights over animals. Two thirds of American likewise
believe on the unestablished statetr@frequivalencé??

3 MEANING OF RIGHTS AND THE CONCEPT OF
PERSONS:

In constitution, natural rights are those that are believed to grow out of the

nature of the individual human being and depend on their personality such

as the basic rights of liberty, lifand privacy and the pursuit of happi-

ness?*The discussion over the animal rights advocacy and the conferment

of the status of @Al egal personso i s i
cept o f*Ifigbeligvhdtmatawith the evolution of the societyen

the existing natural persons which we know, form the chains of human
interactions fell short, the cooperation is obviously incomplete without rec-
ognising a larger circle of #inmans as
a nutshell, legal personseabeings capable of bearing rights and ditiés.

The said judgement takes the instinctive general behavioural tendency of

human being to have an inclination towards the view that befits the general

idea that #Ahumanso ar e frgoreancdaoima 06 t hus
appear as mutually exclusive categoff@sThus a contradiction is posed

with respect to the definition of #Ale
tioned definition or the view that emanates from the result of it is highly
widened?*® Since thee are two resulting conclusions from these submerg-

ing ideas which make it aptly clear that enabling such a construct of iden-

tity is purposeful, the two conclusions being: Firstly, rationality sel
consciousnesare tenets considered for the ascriptdmpersonality on a

being and secondly, the Al egal per son
also made by agencies capable of doing so, thus solving the question of
whether or not can such a status be bestowed upon animals which is con-
tradicted by coumtr thinkers. In the said judgement, reliance is also placed

243 Law and Contemporary Problemsol. 70, No.1, Animal Law and Policy
(Winter, 2007), pp. 11138

244Rule of Law

245 Sypranote 13

246 Corpus Juris Secundum, Vol. LXV, 40.

247 paton Jurisprudence3rd edn., 348B50.

248 Macquarie Dictionary and the Concise Oxford Dictionary

249 Ernest Barker
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on David R. Boydés work which is view
pl ates the changing paradox of Aperso
ber of artificial entities. The author not only suppolts idea strongly but

also places emphasis on the international legal perspective on the same,

which validates the same idea, thus has been wellyplacedreliance

upon in the judgement. This is in stark contrast with the view of critics of

the aforementined theory who believe that a rational enquiry into the na-

ture of man makes it amply clear that it is a natural and inherentafight
thebelievers of otherwise.

3.1 Rationality and the entire concept in a nutshell

Rationality can be understood, in a nutshigllterms of two attributes:
isanityo an?%Cré@atures teandismay samityaind are well ori-

ented to the society bring about rational behaviour. Now. from the second

element it is amply clear that tfien o r m aaspect set8 in too. Morality

thus becomes an important aspect when discussing ratioftalitius,

those who arguegainst animalights probablycentertheir argument

around the belief t hat fifani mals are
imoral ity has no r oo mreasonouthhe arguni mal k
ments on any side, first thdorality-Rationality as opined by the early

thinkers need to banalyzed

4 THE BASIS OF THE MORALITY
ARGUMENT

Kant 6s theory which centrally revolve
determining personality [ses that a person is an end in himself and cannot

be regarded as a means to be used for anytfifidie concept is now

viewed over and over and has extended to the debate of animaP¥ghts.
Christine Korsgaard al so siityared her sel
further clarifies that it is not the ability to choose between options in an
intelligent manner that determines rationality, rather it is the adherence to

the normative aspect of lif&* To put it aptly, this does not mean acting in

250 Korsgaard, Chetine M.,Fellow Creatures: The Moral and Legal Standing of
Animals Oxford: Oxford University Press, forthcoming.

251id_

22 lmmanuel KantGroundwork for the Metaphysics of Morals

253 http://www.bbc.co.uk/ethics/animals/rights/rights_1.shtml

254 Supranote 21.
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a particular mamer to fulfil a particular desire or save oneself from some
potential danger, it means knowing that the act was done to fulfil the par-
ticular desire, thereby, being able to connect the two so as to establish a
causal relationshif’®> On the discussion of amal rights this is contested

on various grounds.

4.1 The Morality Paradox-imor al i tyo concept used
animal rights

When focusing on the statement of Kant echoed so widielt per son i s

an end i,whathbecomses dlefards that the existenceunfians is

of intrinsic value and thus having rights is an obvious conseqééiitiee

basis of rights according to Kant is autonomy, however, in the said judge-

ment it has been contested by stating that it is not just the autonomous po-
sition which makes us aous about our rights but more centrathyr in-
terests and wel fare. This is exactly
it raises the |Iimitation of dAvalue fo
anating with respect to the human rights. The reasontigys flawed is

as suggested, the distinction drawn between humans and other creatures.

Thus a conclusion which automatically comes to the forefront is that ani-

mals too have rights, choices, instincts and every being is thus centrally
concerned about its own welfare. Even to suppose the otherwise would be
blatantly wrong?” The adult mammals asubjectof-life, the expression

finds presence in many works such as those of Tom Ré&¢urhas been
conclusively held that since they are subjedttife too, human interests

should not surpass their intere$ts.

4.2  Animals not subjectsof-life

There is dot of testimony to the fact that beliefs propagated by theologists
and religious scholars often influence people so dramatically that it might
become the kernadf-truth. The Bible postulates that humans have in sub-

jection the life of other nohuman creres around, thus holding human

255 http://www.people.fas.harvard.edu/~korsgaar/CMK.Rationality. pdf

256 Supranote 23

27Referto GaryL Fr anci o n&@PsSynipesiymbDuke &niversity of
Law

258 Tom ReganCase for Animal Rights.

259 peter Singer (ed.)n defense of Animals, New York: Basil Blackw@®85)pp.
13-26.


http://www.people.fas.harvard.edu/~korsgaar/CMK.Rationality.pdf

81 Indian Law Conclave Review, Volume 1

life superior to the life of other creatures in every regétespite this,
Bible also says that any form of violence im@&demeanoin itself.25!

Thus, even as per the Bible it is not right to harm animals merelyaspl

ure or enjoyment. However, what is imperative to understand here is that,

though the religious scripture might not support purposeless harm to ani-

mal s, it does not -ohloilfde 0a ntiomatl hse aesx tfiesnut
argue for animal rights d&? Thomas Aquinas, a philosopher and theolo-

gian also opined on similar lines, thus completely rendering human minds
guilt-free when it comes to the differential treatment being meted out to
animals?%3In a weltresearched and an arduously written work, theaut

has analysed Rene Descaiied ni mal s a riredepth®*Vievisn e s 0

|l i ke Descart es 0 sdbfectsoftife andhtious ahimalsarema |l s a
not given moral consideration according to these thinkers.

4.3  The rights of animals with respect to other aninals

A very interesting angle with respect to rights of animals which is often
presented by many modern thinkers is that animals do not have rights
against another animals because the animal kingdom is structured that way
one can simply not fathom the sténce of animals without thinking
clearly about food chains and food weéBsThe reason why this is ex-
tremely relevant to the present aspect is because whemumoan animals

do not have rights against each other the question whamran animals
should lave rights against human animals is bad and a little complicated to
answer aptly%®

260 Genesis 1:28, Bible

261psalm 11:5

262 hitp://www.animalethics.org.uk/aquinas.html

263Thomas Aquinassumma Theologica.
26Https://dhaydock.org/Philosophy/Unit%202%2620Animal%20and%20Ma-
chine%20Minds/Descartes%20Animals%20as%20Machines.pdf

265Mary WarnockAn I ntel |l igent Personb6s Guide to
266 https://www.thoughtco.com/teprgumentsagainstanimatrights 127630
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5 CONTEMPORARY CONSTITUTIONAL
SCENARIO:

In a very notable case which has been cited also in the said judgement cen-
trally, Article 21 which is known for its wide amBit was given a more

' iberal interpretation thus extending

connotes all forms of life, thus extending it to all existing forms of life in
the natural environment. It has further been stated that it should be con-
strued in theame manner as it is done with respect to the huftémbaus

the various provisions of PCA are valid even from the constitutional stand-
point, although they are widely contested on the basis of religious grounds
as the universe along with all its creaturel®bg to the land and therefore

no creature can have supremacy over the dt@he doctrine oparens
patriaeis incorporated in the PCA by means of the Section 3 of th&%%ct.

It is well established that the functions of the state are not limited to the
mere carrying out of the basic exercise of powers but it is necessarily the

concept of dAwel fare stfaotnew Inwlaridc h has

mark judgement, it was clearly stated that Courts are covered within the
meaning of state under Article 23.Since parens patriae is of primary
interest to the state in exercising such welfare functions, it becomes imper-
ative that courts also act as Parens Patriae to secure justic&’td lalls,
doctrine of parens patriae makes the state responsible to guasrgntde

justice to entities which are voiceless and to putitsimplar e i ncapabl

of protecting themselves against
parens patriae however, have a very valid point to raise: the doctrine is in
itself, a very absqtive doctrine. The obvious outcome of this is that even
when it was employed by the progressive reformers of the 19th century,
the intended outcome got limited by the personal prejudices of the reform-
ers themselves, thus this can simply manifest itsedframn the present
times the state making its own prejudices while employing this doétffine.

267 Maneka Gandhi v Union of India

268 Animal Welfare Board of India v Nagaraja & others 2014 (7) SCC 547

269 Isha Upanishads

270prevention of Cruelty to Animals Act, 1960

271 State ofKerala v. N.M. Thomag976 (1) SCR 906.

272 Desj Kanoon, Law, Economics And Politics

23The Checkered Career of Parens Patriae: The State as Parent or Tyrant?, The
De Paul Law Review, Volume 25, Summer Issue
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The whole debate also boils down to the discussion of fundamental rights,
even under ethical consideratiesgce both humans and nboman ani-

mals have the guantee of fundamental rights, problem is encountered
when it comes to the conflict between the two, the question that which of
these must be sacrificed to give preference to the other is a problem. Ap-
plying the principle of minimal danger might help, buearannot forego

the problems of application of this principle.

6 CONCLUSION

Gary through his numerous contributions makes it amply clear that as per

him absolute animal welfare means only and only the abolitionist approach

and only resorting to veganism cdwver help achieve that. He explains

this in a behaviour driven manadfost people are as per him, uncomfort-

able about the entire concept of exploitation and animal welfare, the animal

welfare legislations only reduce this discomfort to an extent butithieg

about no change in the behaviour which drives humans to exploit animals

as, no matter what legislation comes into picture, irrespective of the crea-
tivity put into it, the Ahumaneodo trea
time these animals die tdtimately serve human purposes in the end. This

rather generates a comfort among consumers who believe since the animals

were treated in a manner more humane, the guilt is assuaged, however,

what Gary believes is this is rather a regressive approadhgatment is
Ahumaneo if in the end it | eads to th
for human needs. Applying this ideology in the said judgement, the loop-

hole which arises is if an animal is to be considered as an equivalent to a

legal person, is itafe to assume that any legal person would hand over to

any entity in order to be exploited on fhre-conditiont hat Ahumaneod tr
ment will be meted out until death or slaughfer=or every human |
who turns to veganism there would be an approximateehse of 3,000

not s ent i en tThe nemperarhemtrobpeaplé however, makes
abolitionist movement a distant dream.

In an exemplary and thoroughly researched article, the author has pointed
out very well that in the contemporary scenario, givereitistence of pre-

sent degree of activism with respect to animal rights it is futile to apply the
principles of Kantian level of absolute speciesféfiBut at the same time

the degree of animal rights advocacy when there is a growing demand of

274Richard A. Epstein, Animals as Objects, or Satgj@f Rights, John M. Olin
Law and Economics 2nd Working Paper Series
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recognition ofanimals as legal persons, which has also been met in the said
judgement, which will serve as a precedent for courts throughout the coun-

try, is also not free of problems. The problem chiefly is the extent to which

such a status can be sustained and whetbslutism can be a parameter

for the determination as contended by Francione or Wise, especially when

it means fAvegani smo according to the

India known for pluralistic diversity with a variety of eating habits and
praye rituals.
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MI NI MUM O60AGEG AND oeTHEPERI E
CONSTITUTIONAL BARS

Paras Sharma
University Institute of Laws, Panjab University Regional Centre,
Ludhiana, Punjab
Tarun Sarin
University Institute of Laws, Panjab UniversRggional Centre,
Ludhiana, Punjab

1 INTRODUCTION

Indian Constitution is one of the best constitutions in the world known for

its unique features. Our constitution took nearly 3 years to take its shape.

During this period, the constituent assembly had rigalgoburnt mid

night oil to give to the natiendé The Consti tuti on of Dre
every provision of the constitution was very critically examined and ana-
lyzed by the members of the assemibiyer Alia, the provisions for the
appointment of members &xecutive, Legislature and Judiciary of both
Union and State were also deeply scrutiniZgtus,after long discussions

and various amendments, the provisions for the appointment of these mem-
bers were framed. However, our constitution was framed arodadaties

ago and itis very natural that in such a long time, the society and the psyche
of the people undergo radical changes. In such a changing scenario, Law
of the land also requires readjustments and modifications. One such modi-
fication needed in therpsent scenario is, the readjustment in the Qualifi-
cations for the offices of various constitutional entities and to be more spe-
ci fic, the O6Mini mum Aged in the ¢
OMi ni mum Experienced i n tangiegsacietg e o
and the growing level of maturity in the young minds, following the dec-
ades old principles for qualifying on an important position is quite unfair

if put in relation to the modern times. One must question of logic that come
up hereistheeson for setting O6Mi ni mum Age
the constitution. These qualifications were set by the constituent assembly

keeping in view the level of maturity and wisdom in the minds of the peo-

ple of that time. Foinstancethe minimum age to qlify as the President

of the Union was kept 35 year considering it to be an age of full wisdom

and maturity with enough strength to run the important issues in the coun-

try. Todaydés generation is growing mu
thus,underedimating the young minds for qualifying on such important

post only on the basis of Minimum Age or experience is not just and rea-
sonable in todayébés er a.

ase
f
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fAged is one of the most i mportant | ¢
constitutional matters but iather legal matters as well. The constituent

assembly set the voting age to 21 years and only on and after attaining that

age a person was entitled to vote. However, in 1988 it was realized that

voting is a very essential matter for any democracy aneé2fsyf age was

not justifiable enough to include the young minds of that time, which were

mature enough to participate in the machinery of choosing their leaders
themselves. Thus, the voting age was reduced from 21 years to 18 years by

the 6 Constitutonal (Amendment) Act, 1988. Another important matter

was in relation to the déage of marria
1955 provided for the minimum age to constitute a valid marriage as 18

years and 15 years for boys and girls respectively. Hewydater it was

realized that this age is not suitable enough both scientifically and legally

and thus the age was raised to 21 years and 18 years for boys and girls
respectively by the Child Marriage Restraint (Amendment) Act, 1978. The

age of getting ariving license is also reduced keeping in mind the social

structure and growing level of maturity amongst the youngsters. Another

very important age modification is in Criminal Laws, where the age of Ju-

venile for certain heinous offences like Rape or Muid reduced from 18

years to 16 years after the tragitbhayaCase.

All the above illustrations of various age modifications in different laws
highlight the fact that time and again it is accepted that age cannot be fixed
in perpetuity for a partical objective. With the Changing social, political,
economic, and psychological mindsets of the people, these ages also are
required to be change to include or exclude from their ambits the changed
pattern of society.

Here | find worth mentioning Mark Twai: AfAge i s an | ssue
Matter. | f you dondt Mind it doesnodt
Practically stating, considering mini

ification is no longer beneficial but a bar in the ways of many young and
efficient PersonsThus,theseprovisions require suitable adjustments to do
justice with those, who deserve it.

1.1 The Age Of Candidacy

The Constitution of any country is tlseiprema lexof the land. It is the
foundational law on which the entire legal system of that country is based.
Along with the statement of Rights and Duties, it also provides for the sys-
tem and mechanism of the functioning of the constitutional Baditethe
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Executive, the Legislature and the Judiciary. The constitution of most of

the countries also provides theatjications and means of appointment on

these very constitutional postmter Alia, one of the major qualifications

in order to qualify to hold some majo
Agebd. Di f f er e ndifferentcAgerctitariorferdhe dligibility a

for various offices.

The Age of Candidacy is on the polititegal rolls of many countries. In

the United States (U.S.) there have been a long battle for reducing the age
of election to minimum 18 years and standardize it throughout thes sta
Similarly, due to the raging youth movements in Britain and on the initia-
tion of the British Electoral Commission, in 2003 the age of candidacy for
parliamentary elections was reduced from 21 year to 18 years. Internation-
ally, the young enthusiasts\vealways put forward their voice for reduc-

ing or striking down the minimum age qualification for various political
offices.

Different countries have followed different ideologies while framing their
constitutions. As a result of those philosophiesethggbility qualifications

for various important Constitutional offices were set. However, it must be

pointed out here that most of the important world constitutions were

drafted in late 1700s or 1800s and 1900s. It is worthless to mention that

after centues; still following the same archaic philosophy that onBba

or 40yearsold person is mature enough to run the country is something

very conservative. There is no scientific method to prove that such age is

the fage of wulti mat ®leAfiasodnryn and Knowl

In Todaybés context there are many | ea
60 years of age but are actually ruining their nation. Where one wise old

man is known for his tyrannical practices, another one has become a laugh-

ing stalk forhis own country and for rest of the world. Then how does this

age factor is proving to be beneficial.

Indian constitution was drafted in the late 1940s when the -gsgicho
situation of the country was quite conservative and traditional as converse
to the present date where the young minds are growing fast and achieving
the levels of maturity much earlier. Technology is playing a very important
role in this development. However, even during the framing of our consti-
tution many prominent people felt theed to reduce this then proposed
AMi ni mum Age Qualificationo.
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Prof. Shibban Lal Saksena, during his address to the President of the Con-
stituent AssemblyDr. Rajendra Prasad debating over the age of candidacy
of Members of Parliament had observed tHo%ing:

ASir, I frankly confess that I am
Ambedkar. | do not think it improves the constitution. As has been pointed
out there have been cases in the world where younger men than 25 years
of age have occupied théghest position. The case of the younger Pitt was
just cited; Shankaracharya became a world teacher when he was 22 and
died when he was only 32. Alexander had become a world conqueror when
less than 25 years of age and died when he was 32. Our cour3®Q of
million may produce precocious young men fit to occupy the highest posi-
tions at an age younger than 25 and they should not be deprived of the
opportunity. This question of age should have no connection with the qual-
ification of a man to become acangdid e f or?®el ecti on. o

Another prominent personality, Mr. Tajamul Hussain observed:

no

AsSir, I rise to support the amendmen

honourable Friend Shrimati Durgabai. The amendment which Dr.
Ambedkar has moved is that the age of a pevgumwants to be a candi-

date for a seat in the Council of State must be at least 35. The amendment
to amendment is that the age should be 3@adt)| am of opinion that it
should be less than 30. When a person has attainethjosity, he should

be elgible. As there is no amendment to thffect, | have no alternative

but to support the amendment moved

qguoted a Persian Couplé:Ba z ur g i ba aql ast na

b a

astnabama he f urt her padchehmsthat, sénibritygsndéti r s t

according to age but according to wisdom. | shall not translate the second
part. If a person is a genius, why prevent him from entering the Council of
State though hé® may be under 30?0

The point here is that, even thoutjie amendments passed by many lead-
ers regarding this minimum age criteria were not accepted yet they hold
grave importance i.e. even the prominent leaders in late 1940s were of the
opinion to reduce the minimum age for various posts.

275 Prof. Shibban Lal Saksena, Constituent assembly of India Debates (Proceed-
ings) Vol.8.86.132,May 18, 1949 (Aug. 5, 2019, 3:19 PMifps://www.consti-
tutionofindia.net/constitution_assembly_debates/volume/8:034E8

278 Mr. Tajamul Hussain, Constituent assembly of India Debates (Progsgdiol.
8.86.136,May 18, 1949 (Aug. 5, 2019, 3:19 PMitps://www.constitutiono-
findia.net/constitution_assembly_debates/volume/8/4®z 98

by
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Indian Constitutionprovides for the minimum age requirement for the
qualification as 35 years in the case of the Presifethe Vice Presi-
dent’® and the Governéf® 30 years in the case of Election as Member of
Parliament in Rajya Sab#4 and Member of Legislative council tie
State$?:; 25 years for the membership of House of People (Lok Sa-
bhaf%2and Member of Legislative assembly of the stitds a country

like India where more than 60% of the population is below the age-of 35
40 years, qualifying age for such constitutiboffices being so high is
unjust with respect to the young populati®hus,this minimum age must

be reduced.

2 THE CONCEPT o6 MI NI MUM
EXPERI ENCEO®

Where OMini mum Aged is acting as a hi
lature and Executive of both union andtst there is another constitutional
concept of O6Minimum Experienced barri
pointment in Higher Judiciary. In order to qualify as a judge of Supreme

court, Article 124 (3) (a) provides for a minimum experience of 5 years as

a judee of High Court or of two or more such courts in succession and Sub

clause (b) of the said provision, provides for the requirement of a minimum
experience of O6At leastd6 10 years an
more such courts in succession. Sarlil in order to qualify as a judge of

any High Court, Article 217 (2) (a) provides for the minimum experience

of at least 5 years of holding a judicial office in the territory of India and
Subclause (b) of the said provision provides for the requiremiatmin-

imum experience of at least 10 years been an advocate of a High Court or

of two or more such courts in succession.

The authors agree with the fact that experience is something which is even
greater than knowledge. Someone who knows a lot bunddds have t he
experience of practicing the same is actually worthless. However,

277|NDIA CONST. art. 58, cl. 1 (b)
278 |NDIA CONST. art. 66, cl. 3 (b)
279 |NDIA CONST. art. 157

280 NDIA CONST. art. 84, cl. (b)
281 |INDIA CONST. art. 173, cl. (b)
2822 SUPRA NOTHB

283SUPRA NOTH
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onal I i mi

providing for the ti
barring eff

encesd clause is a

constitu
ctually
There are many young and efficient yoyregsonalities in the country do-

ing amazingly well in the field of Law yet are still not happy as they are
actually aspiring to be the judges in Higher Judiciary. Some of the promi-
nent and extr@rdinary lawyers lose their charm by just the thought of
struggling for 1015 years more to achieve their actual goals. Some pas-
sionate ones burn midnight oil and in order to gain experience work hard
and rigorously yet in most cases they are not appointed to their desired
posts either due to the corrupt system ar ttudegradation of their skill in

the years of struggle.

Most possibly, the object of setting
was to polish the skills to strengthen the potential judicial officers who
would be adjudicating over the most importattters, to avoid any anom-

alies or absurdities in the delivery
at 1015 years is not fair in theresertday context. India is known for its
slow justice system and as it is said

One of the most common reasons for delay in judgments is lack of judges
in the country. However, it is quite ironical that at one point we are talking

of an efficient and pristine judicia
Judgeso and at re tahirg upprafon Back ofiJudges. india a
is in a dire need of 6Judges Explosi o

added to its judicial machinery to ensure: first, all the pending cases are
disposeff as quickly as possible and secdao@nsurghat no moe cases

are left pending for years. The author is of the opinion that an ideal sitting
judiciary would be the best day India could ever imagine.

Young and effective lawyer must be included in the higher judiciary. A
young mind would be able to establesimew perspective, developing with

the changing society. It will be meritorious where the young enthusiastic
judicial officer coupled with a well experienced one, sitting on a single
bench and adjudicating the issue before hand. By this way both the young
perspective and the experience factor can be coupled and be utilized to de-
rive the best results. Subsequently, the young one will gain experience and
another young mind can be partnered with him and the system will go on.
This Judicial Revolution would n@nly give way to many liberal judg-
ments but also it would help in speedy disposal of the cases.
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3 THE DI SCRI MI NATORY MI NI MUM #/
AND AEXPERI ENCEO

One of the cardinal principles that run throughout the body of our Consti-
tution is the Principle of EqualityArticle 14 of the Indian Constitution

provides that, AThe state shall not d
and Equal protection of |l aws within t
up of minimumfiAge o and #AExperienceootrequire
granting O6Equal Protection of Laws®d t

classification has been done by arbit
which practically lacks amtelligible differentia

Satirically, thentelligible differentiacan be tracetfom the following fact.

It is both ironical and questionable that we all are aware of the fact that the
President is only the nominal Executive in India and the Real Executive is
the Prime Minister And his Council of Ministers. That in short means that
it is actually the prime minister of India who has to deal with major issues
of the country. Still, the president has to be of more age i.e. 35 years or
above, which is actually liked with wisdom, than that of the prime minister.
A 25yearold is able to htd the most important position in India; The
Prime Minister provided he should be the leader of the majority party. Then
how far is the logic behind the minimum age requirements is good and not
arbitrary?

While discussing the qualification for Council fates in the constituent
assembly, the minimum age proposed was initially 35 years and amongst
others one of the reasons cited was that Upper House must contain elders,
as itis the revising house to review over the youngsters in the lower House.
Now pradically stating such a reason is absolutely inappropriate as if we
look at the composition of both the houseday,we can find that the lower

house is composed of more elders than Rajya Sabha as against the reason
cited by the drafters. Such age quadition thus is absolutely arbitrary and
obsolete in the present context.

Smt. G. Durgabai while suggesting an amendment in the above context
said:

neélt was held for some time that gr
on men and women, but in the new conditions we find our boys and girls
more precocious and more alive to their sense of responsibilities. Wisdom
does not depend onsandgilsareénbvemoteprs-ai d ou
cocious and the educational curriculum is now so bizssed that it will
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educate them very well in respect of their civic rights and duties. | therefore

think we should give a chance to these younger people to be trained in the

affairs of State. | said wisdom does not depend on age. Our present Prime
Minister became President of the Congress before he was 40 and Pitt was

24 when he became Prime Minister of Englafntderefore,we have no

reason to fear that because a man is 8@J}ne will not be able to perform

his functions in relation to the State. | hope the House will accept this
amendment . 25ir, | move. o

The authors are of the opinion that t
gualification is creating a class withinaclasshe cl asses of #fAAbD
AfBel owo the required age or experienc
ses of politicians and lawyer§hus,there are two categories of potential
candidatesiz. Young Ones and Old ones. Even though Article 14 permits
classifiation, yet that classification must be on some reasonable and intel-

ligible basis. Just classifying the potential candidates only on the basis of

their Age or Experience over their capability and strength is absolutely not

a valid and reasonable ground &gsification.

Talking of Minimum Experience in Judicial Appointments, the experience
required is 5 years or 10 years or even more to achieve a desired post.
However practically stating, if a fresh law graduate is aspiring to be a judge
of Supreme Courbne day, he has to fulfill the qualification of minimum
experience. In doing so he has to speneQ5ears in the industry and
only after that he O6may6 achieve his
sured. The authors agree that the intention behiticgeip of the mini-
mum experience is only to maintain the standard and quality of higher ju-
diciary but the system is not accurate in the realistic world. Even the most
experienced judges sometimes make erroneous judgments that do not how-
ever mean that thegarticular judge is an inefficient one. Passing the aspir-
ing candidate just through an experience test is not logical enough in to-
dayods context. Even though the experi
ishes the potential judges but that is not sufficientugh. The great epic
Mahabharata contains a wonderful shloka:

fiNatena Vriddho bhavati Yenasya palitam shirah

Yo Vai yuvapyadhiyanastam devah sthaviram viahu.

284 Smt. G. DurgabaiConstituent assembly of India Debates (Proceedings) Vol.
8.86.125,May 18, 1949 (Aug. 5, 2019, 3:19 PMttps://www.constitutiono-
findia.net/constitutin_assembly_debates/volume/8/19818
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This means that a person is not wise or old merely because his hair has
turned white. The younminds are capable enough to pronounce wise and
more efficient judgments. Putting the judicial system into the hands of
young population will not only reduce the burden of the elderly judiciary
but will also rejuvenate it and will take the Indian Judigiback to the
peaks.

Qualifying a candidate only on the ba
enced is not actwually wise enough. T
enough it is well efficient to be able to run the country. All the citizens of

India today @serve an equal opportunity to stand a chance to hold a public

office even if it is the highest office of the countfijhe President. Article

16 (1) of the Indian Constitution provides for the equal opportunity in the

matter of public employment. Then wthe aspiring candidates have to go

through an age scrutiny before qualifying for some post? With more and

more young leader beginning to show in the political premise, it is now

high time to reduce if not eliminate the unreasonable minimum age quali-

fication to encourage young entries in the Legislature and the Executive.

Even thepreseniday political giants accept the power of youth today and

that is one of the reasons why politicians often take help of the young stu-

dent political groups in various univéigs or campuses to empower their

election support.

Indian Constitution has set up the requirement of a minimum age where
the need of many other more logical and necessary qualification in the law
makers were not realized by the framers of the constituli is most hum-

bly submitted that it is a great irony that those who are themselves either
uneducated or illiterate are drafting laws for our country. Our constitution
makers felt the need for setting up an Age requirement to be a member of
parliament it not some basic education or literacy level amongst those
members. There are certain qualifications that a parliamentarian must pos-
sess but surely classification on the basis of Age is a little arbitrary and
discriminatory.

4 RECOMMENDATIONS AND SUGGESTIO NS

The Minimum Age and Experience qualifications require readjustments

and modifications. Where Legislature and Executive branch requires a
change in the Arbitrary fAAge Qualific
modified system that do not judge an aspitagdidate only on the basis

of experience. This section provides some recommendations and sugges-

tions in this regard.
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Readjustments in the Legislature and Executive candidacy

Age discrimination in the matters of appointment at constitutional posi-
tions i actually against the letter and spirit of the constitution itself. India

is a Democracy where free and fair elections are one of its basic features,
which mean that the people have the right to choose their own representa-
tives. There may be situationshere the general public would require
someone younger than 25 years to represent them. Disallowing the same
on the basis of an O6arbitrary qualifi
mandate of FREE AND FAIR ELECTIONS. Similarly, putting high age
barriess as qualification for appointment in the office of President or-Vice
president are also illogical. The authors thus are of the opinion that these
age barriers should be readjusted in such a way that the arbitrary character
that has been assumed by theswigions with changing time must be re-
moved.

First, in respect of being the Member of Parliament and state legislature,
the fAimini mum aged qualification must
mean that anyone who has the right to vote can actually ceftesibns

as well. It is quite genuine to receive a criticism about such a young age

but it must be realized if we do not lower the age of parliamentary candi-

dacy to 18 years, there will always exist an adult category discriminating
against the young adal There may be opinions that 18 years is too young

an age to get involved into politics but these are mere opinions and every-

one could have different opinions. Whosoever is entitled to vote should

also be entitled to stand as a candidate for electidne T e won ot be &
value of lowering the age limit from the current ages until we will lower it

to 18 years, as otherwise there will always be some adults discriminating
against the younger ones. It must be realized that everyone in India de-
serves equal ogptunity and there should be no discrimination on the basis

of age.

Thus, the age of qualifying as a candidate to be a member of Legislature of
both Union and State should be 18 years.

In the case of the President and the Vice President of the Uniamijrthe

mum age requirement of 35 years should also be modified. Judging a per-
son only on the basis of Age to have possessed ultimate wisdom and
knowledge to run the country is no criteria. It might sound whimsical but
practically and logically stating, theinimum age requirement to qualify

as the president or the vipeesident must be reduced to 25 years from 35
years. Now very obviously a basic question would arise in many minds that
when age is such a discriminatory issue in the constitution then what
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difference will reducing it by 10 years will make in the case of president
or the vice president. The authors justify this question with the following
reason:

Even though 18 years is too young an age for being an MP but it is we who
choose our representatives in the parliament. Each voter has the right to
choose the one who deserves the position and who could serve the public
at large and thus age will not matte this case and even an exceptional
leader of 1819 years could be the Prime Minister of the country provided
that if he is the leader of the majority party winning the general elections.
However, president is elected by the Electoral College contaMam-

bers of parliament and members of state legislative assentiiesgen-

eral public can have a say in presidential elections only through their rep-
resentatives and not by themselves. In such a scenario it would not be wise
enough to choose dB-yearold to be the president of India as such a can-

di date would not pass the scrutiny of
MLAS6s could easily choose a very youn
Due to the technicality of the powers and functions of theidkre 18

years will be too young an age to qualify a candidate for the same. An MP
is always chosen by those who wish him to lead them in his constituency
and thus here age discrimination must not be there, as it is up to the people
to decide. But in casef president and viepresident, there must exist a
reasonable classification between those who are 25 years and above on one
hand and those who are younger than 25 years on the other hand. Such age
of 25 years is not arbitrary as there is a reasonaBle bhsuch classifica-

tion i.e. the choice of people and to eliminate any risks involved. Moreover

if the age to qualify as a president is reduced to 18 years than obviously
most of the young pass outs from the school will run in the race of filing
nominatons for the president post and such young enthusiasts would be
very easily influenced by those who would probably vote for them in the
presidential elections and consequently would be able to manipulate
youngsters for their own cause. If the age woul@bgears, at least each
potential candidate would be able to receive a minimal level of advanced
thinking that the presidential rank deman@kus,to avoid any negative
implications, the age qualification for the president must be reduced to 25
years. Merbers of Parliament and the President should not be confused on
the basis of age as each rank carries its own responsibilities thus the re-
qguirements for such rank may differ at least in the present context. Keeping
in view the present society, if the agepoésidential candidacy is reduced

to 18 years, it would be quite whimsical as it could lead to the spread of
nepotism already prevailing in the Indian politics. With time, there may be
such a social transition to such an extent that the age of predidentia
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candidacy could also be reduced to 18 years to meet the changing social
conditions of that time in future.

Readjustments in the Higher Judiciary

Just as age is a hindrance in the Legislature and executive and requires

changes, the coxpempitemde® mimitmhuen ki gh
pointments also requires some changes. At present, the constitution set a
requirementoh notsoi Mi ni mum Experienced in ord

Judges of High Courts and Supreme Courts. As already discussed, in order
to qualify as a judge of Supreme court, Article 124 (3) (a) provides for a
minimum experience of 5 years as a judge of High Court or of two or more
such courts in succession and Sduse (b) of the said provision, provides

for the requirement ofaminimummx per i ence of O6At | east
vocate of a High Court or of two or more such courts in succession. Simi-
larly in order to qualify as a judge of any High Court, Article 217 (2) (a)
provides for the minimum experience of at least 5 years of holdungj-a

cial office in the territory of India and Stdtause (b) of the said provision
provides for the requirement of a minimum experience of at least 10 years
been an advocate of a High Court or of two or more such courts in succes-
sion. This system requireBanges and thus the authors suggest the follow-

ing:

If practically thought, the objective behind providing for the qualification

of having the minimum experience of a certain years at a certain position
in judiciary is to retain and enhance the qualityhigher judiciary. How-

ever, it is not wise enough in the present context. Time requires changes
and thus there must some changes here as well.

First, in order to be appointed as judge of High Courts or the Supreme
Court, the practice of considering thenimum experience of 5 years of
holding a judicial office in the territory of India or as judge of high courts,
should no longer exist. The authors recommend that a specific number of
cases decided by a particular judge must be the consideration incobaer
eligible for appointment as the judge of a High Court or the Supreme Court.
In simple terms only after deciding a specific number of cases, a sitting
judge would be eligible for the appointment as a judge in superior judici-
ary. The time taken in dieling these cases must not be considered it could
be more than 5 years or less than 5 years depending upon the efficiency of
the adjudicating judge but only after deciding such number of cases, eligi-
bility can be maintained. This method would be quite fieiad as the sit-

ting judges would get incentive to decide the cases quickly and the ration
of pending cases could possibly be reduced and the slower judicial system
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may gain pace. Efficiency is not by experience alone but by remarkable
work. Thus settin@ specific number of cases would actually act as test of
efficiency of the judges and along with that the judges will be triggered to
dispose off the pending cases as early as possible in order to achieve the
required target of cases in order to be appdifts a judge of a High Court

or Supreme Court.

On the othehand,the experience as an advocate in either case should be
reduced to 5 years from 10 years as an advocate practicing in court for 5
years in both the lower courts or the high courts canayajsle experience
required to be on such a high rank. A lawyer learns most of the things in
the law schools and the experience required can be achieved in 5 years.
However, in the race of gaining the required experience of so many years,
a lawyer mostly lees his charm and efficiency due the emotions of distress
and fear of achieving the required post. In order to do justice with such
efficient individuals, this minimum limit should actually be reduced.

Just setting up an experience of a few years malgijlittes of even some
random judges being eligible for appointment into Higher judiciary but af-
ter deciding a specific number of cases not only they will gain the required
skill and efficiency butlso,they will be assured of their contribution in
the judicial system. Moreover, the level of pending cases will also de-
crease.

5 CONCLUDING REMARKS

India is the land of diversity where people are different in many aspects yet

are bound together by the strin§ nationality. Our constitution aims at

establishing the welfare of all and to eliminate any kind of discrimination

that exists in the society. Article 15 of the Indian Constitution provides for

a few specific grounds upon which any sort of discriminaggarohibited.
However, in todayds society fnAgeo is
tion where the young ones are often discriminated against the older ones

as it is commonly believed that youngsters are not capable enough for

many tasks. One suchdisoi nat ory policy exists in |
Agetnd AEx@erraceuwmicreement in order to qu
tutional posts. Such Minimum age and Number of years of experience are
arbitrarily set just taking into account the mental status of Ipeaipthe

time of framing the constitution. It must also be noted that the constituent
assembly was composed mostly by older people and thus the young inter-

ests were not adequately represented. During the debates there were many
concerns regarding theseatjfications however, the social situation of that
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time was quite different as compared to today. Today we cannot underes-

timate a young mind. The social, Economic, political, and psychological
situations are now quite advanced where the concept of Stpoléits is

on a rise. Youngsters are now capable enough to even challenge the gov-
ernment in many di mensions. Todayés g
but a roaring one that can even come out on streets if they are unhappy

from those in power. Indian @stitution should strike on Discrimination

wherever it exists, be it in the society or in the Constitution itself. Setting

arbitrary qualifications of Age and Experience is unfair and thus require
modifications.

A very obvious question would come up adat differences will it make

by lowering these limits? The authors agree that even though the present
Constitutional positions are dominated by the older population, and there
are hardly any young people of-26 years in the parliament even when
the minmum age is 25 years but Discrimination is Discrimination. Where
ever it exists it must be eradicated. Who knows many efficient people
would have stepped back only because they are younger than the required
agef John Keats, who died at the age of 26 |dgroduce immortal odes,
Mark Zuckerberg can launch Facebook at the age of 20 and Malala
Yousafzai, while still in her teens, be a Nobel peace prize winner, why
candt todayds I ndia haveTheelamcoured repr
tries like France wire even a 18 year old can become the president of the
country. Having a few young individuals in the parliament or in the gov-
ernment or in the Judiciary will actually prove to be a boon as such young
population would be able to efficiently represent theriests of the whole
society especially the youngsters. Since young adults are the generation of
the future, they would be able to most likely come up with solutions for
today that does not create problems for tomorrow. Most of the youngsters
are constanl receiving a more updated education than those who came
before them and thus the quality of the top constitutional offices will actu-
ally improve. Younger generations can offer new and different perspec-
tives. Young adults often think differently from otlastults and this would
provide alternative viewpoints on various issues. As it is said, Good deci-
sion making always involves the contribution of multiple points of
views.Many people can be of the view that money is something that can
actually tilt politics towards it. Younger candidates are less likely to have
ties with large corporations, and many have not already been corrupted by
greed and thus there is a little scope of cleaning up of our filthy system.
India is a democracy where everyone is equialus, the constitution
should not empower only the aged persons to run the country where the
amply capable young generation, full of energy and ambition is efficient
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enough to do justice with whatever rank they deserve. Someone has rightly
said:
i Gi theerouh A Proper Environment. Motivate Them. Extend Them
the Support They Need. Each OwofeThem Has Infinite Source Energy.
They Will Deliver. o



100 Indian Law Conclave Review, Volume 1

SIXTY YEARS OF RESISTANCE BY TIBET

Bhavya Chikkara
ILS Law College, Pune

1 INTRODUCTION

Indian Constitution is one of the best constitutions in the world known for
its unique features. Our constitution took nearly 3 years to take its shape.
During this period, the constituent assembly had rigorously burnt mid
night oil to give tothe naton6 The Consti tuti on of
every provision of the constitution was very critically examined and ana-
lyzed by the members of the assembbiyer Alia, the provisions for the
appointment of members of Executive

Tibet has been a ciuflation with a history of more than 2000 years from

the second century BC to the middle of thé 26ntury. Tibet has been a
sovereign independent nation, it has been over six decades since China oc-
cupied Tibet, yet the issue of Tibet has remained unredolTibet has al-

ways maintained its statehood and has never signed any treaty or any doc-
ument of accession with the People's Republic of China. The Tibetan peo-
ple have their distinct cultural, religious and social identity, in 1950, China
invaded Tibet ath seized control by force. Tibetans have lived under Chi-
na's military rule ever since. In Tibet, under Chinese rule, flying the Ti-
betan flag is a criminal offense, peaceful protestors are killed and shot, tor-
ture is widely used. Tibetans believe their oré{ religion, and language

is being systematically wiped out. China claims that Tibet is an integral
part of its territory and claims have always been. These claims have no
factual, historical or legal backing. In 1959, Tibetans rose up, China's re-
sponsewas immediate and brutal repression. The spiritual and temporal
leader the Dalai Lamawas forced to flee over the Himalayas and seek
refuge in the neighbouring nation, India, and later set up a government in
exile. Since 1959, Tibetans have never stopaisting the occupation

and the destruction of their way of life. The cost of defying China's occu-
pation is incredibly high. Tibet is under Orwellian surveillance with cam-
eras and police everywhere. Sometimes even the simplest expression of
national idetity can be criminalized.

The paper would cover the story of resistance by Tibet in four parts, the
first part would cover the political history of Tibet. Tibet has been a sover-
eign independent nation with its flag, its political system and has been a
pat of many treaties with many nations from 821 BC. The question rises
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on the statehood of Tibet, legally, Tibet has never lost its statehood, it is an
independent nation under illegal occupation. China's only claim has been
that Tibet was always a partité territory, which has not been proved by
any evidence in history. Therefore, we must study the history of Tibet and
its international relations with other states.

The second part would focus on China's invasion in Tibet and the viola-
tions of human rigts of Tibetans by the Chinese invaders. The Chinese
claim that Tibet is an integral part of China, but the Tibet government in
exile maintains that Tibet is an independent nation under unlawful occupa-
tion. If Tibet is under unlawful occupation, Beijinggsge scale transfer of
Chinese settlers into Tibet is a serious violation of the fourth Geneva Con-
vention, 1949, which prohibits the transfer of civilian population into oc-
cupied territories. The question of this falling under domestic jurisdiction
cannotrise as China has no basis to support its claim over Tibet. Therefore,
it is a matter of international concern. The issue of human rights violations,
including the right of selfietermination and the right of the Tibetan people

to maintain their own ideity and autonomy are, of course, legitimate ob-
jects of international concern regardless of Tibet's legal $tatEsrther-

more, the 17 point plan for the peaceful liberation of Tibet, 1951 was
signed between China and Tibet, China has been violative trietiy as

well. Tibetans have not been able to exercise the autonomy over their land,
they have not been granted rights to maintain their culture and practice their
religion.

The third part highlights the question of Tibet in International law, the legal
status of the nation. The support and stance of the international community,
the resolutions and the discussions have taken place in the United Nations
concerning the situation of Tibet. For holding China responsible for the
violations of the human rightommitted by them against the Tibetan com-
munity, the use of advisory jurisdiction of the International Court of Jus-
tice. This part would focus on the rule of law for Tibet.

The final part of the paper aims to consist of the suggested solution to the
issue of Tibet. As proposed by the Dalai Lama, in the 1980s, the analysis
of the "Middleway approach”. The restoration of Tibetan's community
rights according to the internatidr@venants. The regional autonomy and
urge for international intervention in Tibet to hold China responsible for
the atrocities committed by them against the Tibetan nationalities. This

285 hitps://freetibet.org/about/legatatustibet.
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paper aims to highlight the plight of und#eveloped nations wheney

are unlawfully occupied by developed nations, it is called upon us to join
the movement with Tibetans in their fight to regain their autonomy over
there region.

2 HISTORY OF TIBET

Tibet- the roof of the world, is a vast country, it is a land rich inerats

and a variety of flora and fauna. Contrary to popular belief, Tibet is not
entirely arid and barren it has vast areas rich in forests, endless pas-
turelands suitable for animal husbandry and extensive fertile valleys. Tibet
covers an area of 2.5 idn square kilometers, sharing its borders with
India, Nepal, Bhutan, Burma to the south; with eastern Turkistan to the
north and with China to the east. Tibet is also the land of origin for many
river systems like Indus, Brahmaputra, Mekong, Sutlej, SahyYangtze,
Huang He. Tibet proper is divided into three geographical ardescen-

tral plateau, the valleys of the upper Indus and Brahmaputra river systems
in the southwest and southeast, and the fertile lower regions of eastern Ti-
bet. China claims thahe third area falls within her boundar®s

The early history of Tibet involves how it grew to be a great military and
carved itself into a huge empire in Central Asia, a kingdom known as Bod.
In 821A.D the first SinéTibetan treaty was signed whiokcognized both

as separate independent and sovereign countries. The reign of Tibet was
prosperous with a strong army, during the reign of King Trisong Deutsen,
the Samye, the first monastery in Tibet, was founded by Guru Padmasam-
bhava, who also establishédte supremacy of Buddhism, it was also de-
clared as the state religion. In 1642, the V Dalai Lama adopted both spir-
itual and temporal authority over Tibet, he set up the Tibetan Government,
known as the "Tibetan Government Gaden Phodrang, Victorious Every-
where". He was invited to China by the Manchu Emperor and received him
as an independent sovereign and as an equal. In 1717, the Dzungar Mon-
gols invaded Tibet. The Qing Emperor sent troops and crushed them in
1720. Taking advantage of Tibet's instabilitye Qing then declared Tibet

a tributary state and turned Kham and Amdo into the Chinese province of
Qinghai in 1724. This was a period of great change and instability within
Tibet. In 1876, the Thirteenth Dalai Lama Thubten Gyatso took charge and

286 JOSEPH T. THORSON & et al,he Question of Tibet and The Rule of Law,
International Commission of Jurists Geneva (1959) .
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helped Tbet reassert its sovereignty. At this period, China persuaded the

British that they exercised Osuzerai
grant ed -BrgishtChetoo ®n-i ti sher

the o6rights
vention, 1876, as they did not recognizar@ts authority. After the British

and the Chinese troops invaded Tibet in the early 1900s, in 1913, Tibet and
Mongolia signed a bilateral treaty in Urga, declaring themselves free and
separate from China. The Shimla treaty, 1914, Britain, Tibet and @tgha

to negotiate the borders of India and her northern neighbors. The treaty
gave secular control of Qinghai to China and recognized the autonomy of
the rest of Tibet. China refused to sign as a result of south Tibet being ceded
to British India. In 1949Communist China, without any provocation, in-
vaded eastern Tibet and captured Chamdo. In the following year, the Ti-
betan Government protested to the U.N.O. against Chinese aggression. In
1951, Tibet and China signed a-pd@int agreement for the peacefuldib

ation of Tibet, the Chinese government coerced the Tibetan delegation to
sign the agreement. The Chinese soon overtook the capital city of Lhasa
and have violated many articles of the said agreement. Tibetans refer it to
as the "ilifated agreement", thEbetans did not enjoy any autonomy over
their region, the Dalai Lama had to flee from Lhasa, for his safety and seek
refuge in India in 1959. He later set up his government in exile in
Dharamshala, India. The fight to regain autonomy and rights fodeelf
termination for the people of Tibet continues. Mandarin, not Tibetan, has
become the language of government, business, and education in Tibet. Eth-
nic Chinese people have outhumbered Tibetans in many places, including
the capital, Lhasa. China's immigrad@gminates business and the econ-
omy, while Tibetans maybe even denied permission to move within Tibet
in pursuit of work and economic opportunities.

Despite the claims made by China that Tibet has always been an integral
part of its territory, the Tibetapeople always have been a distinct race
with their own culture, language, and religion. The population of Tibet rec-
orded in 1959 was estimated at six million. An estimated 1.2 million Ti-
betans died as a direct result of China's oppression. Tibetanecahdr

way of life was primitive and simple, they were predominantly pastoral
people, due to the high terrain and climate conditions, the economy of Tibet
was more selfeliant. Despite Tibet being aloof from the technological ad-
vancements, the Xlll Dalaidma, after the BritisiChina invasion in the
early 1900s, started international relations, introduced modern postal and
telegraph services and, despite the turbulent period in which he ruled, had
introduced measures to modernize Tibet.

The Chinese were rtigated by the desire of the land and the immense
mineral wealth that the land contains. It is strategic and economic. Ever

n
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since the invasion, millions of Tibetans have died, some from starvation as
a result of agricultural reforms. The culture has alserbunder sustained
attack, thousands of monasteries have been closed, monks have been
evicted and there are all sorts of restrictions on religious practices. The
Tibetan people themselves, many of whom are nomads are being moved,
taken away from the lanthey stewarded for centuries. Nomads are being
moved to urban settlements which are completely alien to them and the
skills that they have are not relevant: they face nothing but poverty and
social exclusion.

The social structure, government, and custofmgibet are largely deter-
mined by the distinctive character which Buddhism has assumed in Tibet.
The spiritual head of the religion, Tibetan monks believe that the Dalai
Lama is a reincarnation of Lord Buddha of Compassion and are enlight-
ened beings. Ti#t is a sort of theocracy, in which the Dalai Lama, en-
throned at Lhasa, is supreme in both spiritual and temporal affairs and in
which the grand lamas of the various monastic centers, together with their
thousands of lamas or monks, virtually rule thearatAnother significant
figure in Tibetan Buddhism is the Panchen Lama (the second highest Lama
in Tibet), the Dalai Lama is as the sun and the Panchen Lama is as the
moon. In 1995, Gedhun Choekyi Nyima was recognized by the Dalai Lama
as the reincarnatioof the next Panchen Lama, he was kidnapped by the
Chinese authorities when he was-gearsold, making him the "youngest

war prisoner" in the international community. The Chinese government has
refused to share information about the whereabouts of thehBa Lama,

the Tibetans believe that the reincarnation of the Dalai Lama shall be rec-
ognized by Panchen Lama, the abduction of the Panchen Lama has threat-
ened Tibetan Buddhism. The question of the kidnapping of the Panchen
Lama by the Chinese authoritieas raised in international forums like the
United Nations Human Rights Council (UNHRC), the United States Com-
mission on International Freedom of Religion and many international or-
ganizations working for human rights violations. The Chinese government
failed to answer questions about the whereabouts of the Panchen Lama,
they blamed the Dalai Lama, saying that his selection of Gedhun Choekyi
Nyima "demonstrates the political plot of the Dalai clique in its continuous
splittist activities by making use of Paren Lama's reincarnaticd”. Chi-

na's abduction of the Panchen Lama and denial of his religious identity

287 Interfaith International WS on Panchen Lama CasgdNREPRESENTED
NATIONS & PEOPLES ORGANIZATION (Mar 09, 2006) https://unpo.org/con-
tent/view/3948/84/.
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violates basic principles enshrined in the general human rights instruments
such as the Universal Declaration of Human Rights, the International Cov-
enar for Civil and Political Rights and the International Covenant for Eco-
nomic, Social and Cultural Rights. The Chinese authorities have also vio-
lated the Convention on the Rights of the Child, 1989. It is called upon the
Chinese government to let the intational committee decide the fate of
the Panchen Lama.

Currently, Tibetans are still under the unlawful occupation of China. Nei-
ther do they enjoy autonomy over there region nor are they granted inde-
pendence. China has tortured the Tibetan people, destroyed their culture
and has been exploiting their land @ronomic purposes. Since 1959, Ti-
betans have never stopped their resistance.
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288 JOSEPH T. THORSON & et al,he Question of Tibet and The Rule of Law,
International Commission of Jurists Geneva (1959) .
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3  THE SINO-TIBET RELATIONS AND
VIOLATION OF INTERNATIONAL LAWS BY
THE PEOPLE'S REPUBLIC OF CHINA

The unlawful occupation byna over Tibet started with the -salled
"ill -fated agreement”, in 1951, China and Tibet signed thgotint plan
for the peaceful liberation of Tibet". China claimed that the Tibetan nation-
ality is one of the nationalities with a long history withie thoundaries of
China and, like many other nationalities, it has done its glorious duty in the
course of the creation and development of the great motherland. But over
the last hundred years and more, imperialist forces penetrated China, and
in consequencgealso penetrated the Tibetan region and carried out all kinds
of deceptions and provocatidfs According to the People's Republic of
China, Tibet has always been a part of its territory, the Tibetan delegation
was coerced into signing the agreement. Thin€se government did rec-
ognize the fact that the Tibetans hold a different nationality and shall be
integrated with China, they used this agreement as a document of the ac-
cession of Tibet. The question rises on the validity of this agreement, under
the international law the 1point agreement, never had validity. Under Ar-
ticle 52 of the Vienna Convention on Law of Treali&shich reads as fol-
lows:-

"A treaty is void if its conclusion has been procured by the threat or use
of force in violation of the pringies of international law embodied in the
Charter of the United Nations."

Therefore, treaties and similar agreements concluded under the use or
threat of force are invalid under international kalwinitio. In the spring of

1951, the People's Liberatiomry had already defeated the small Tibetan
army and killed half of their troops and China threatened to continue the
bloodshed until the Tibetan government did not agree to sign the agree-
ment. China's argument for validated the agreement is an alleggictele

sent by the Dalai Lama to Mao Zedong, which concluded the agreement
expressing his support for the Agreement, after which the PLA took all
major Tibetan cities. The Dalai Lama has refuted the claims made by

28nttp://www. history.ubc.ca/sites/default/files/courses/documents/%5Breal-
name%5D/17_point_agreement_0.pdf.

290V/olume No. 1155,-18232,Vienna Convention on the law of treaties, UNITED
NATIONS(1969)
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China, moreover, he repudiated the Agreenagrthe first opportunity he
had of doing so in freedom, days after he escaped into exile in India, in
19509.

By the use otoercion to get the Tibetan delegation to sign the agreement,
the People's Republic of China not only violated Article 52 of the Vienna
Convention on Law of Treaties but also violated Article 2(4) of the United
Nations Charter which providésat: -

"All members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence of
any state, or any other measure inconsistent with the purposes of the United
Nations. %!

Furthermore, Artile 69 of the Vienna Convention on Law of Treaties pro-
vides that an invalid treaty is void and without legal force. If acts have
nevertheless been performed in reliance on such a treaty, each party may
require any other party to establish as far as pessibtheir mutual rela-

tions the position that would have existed if the acts had not been per-
formed®2 Per these provisions, China's claim of using thegdifit plan

for the peaceful liberation of Tibet" as a document to prove their accession
over Tibet isllegitimate under international law.

The PRC has also been in constant violation of obligations under the "17
point agreement" as well. The article 3 & 4 of the agreement provides the
Tibetan people have the right of exercising national regional antpaad

the Central Authorities will not alter the established status, functions, and
powers of the Dalai Lani®. Whereas, the PRC deliberately undermined
the authority of the Dalai Lama in temporal matters, a matter of the utmost
gravity in a theocratic sdety; the constitutional structure of Tibet was for-
mally changed; Tibetan institution and new institutions with Tibetan rep-
resentation had no effective power in the government of the region; and
there were other methods used with the design of establi§hingse gov-
ernment in Tibet as a plan to assimilate the Tibetans to the Chinese Com-
munist way of lifé%.

291United Nations Charter, § 2(4)(1945).

292MALCOLM N. SHAW QC,INTERNATIONAL LAW 944-945 (Sixth Edition,
2008).
29%nttp://www.history.ubc.ca/sites/default/files/courses/documents/%5Breal-
name%5D/17_point_agreement_0.pdf.

294 JOSEPH T. THORSON & et al,he Question of Tibet and The Rule of Law,
International Commission dfurists Geneva (1959).
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Irrespective of the legal status of the sovereignty of Tibet as a nation, there
has been a grave violation by the PRC under the Universal Declavétion
Human Rights, 1948 (hereinafter referred to as UDHR). The UDHR was
adopted by the United Nations General Assembly, resolution 217 (lll), the
declaration is not a legally binding instrument as such, nevertheless, some
of its provisions either constitugeneral principles of law (the Statute of
International Court of Justice, Article 38(11%), or represent elementary
considerations of humanity. The Declaration has considerable indirect le-
gal effect, and is regarded by the Assembly and by some jusigigraof

the "law of United Nations". Under Article 2 of the Declaration whioh+
vides:-

"Everyone is entitled to all the rights and freedoms, without distinction
of any kind, such as race, colour, sex, language, religion, political or other
opinions, mtional or social origin, property, birth or other status.
Furthermore, no distinction shall be made based on the political, jurisdic-
tional or international status of the country or territory to which a person
belongs, whether it be the independent, tmistrself-governing or under
any other limitation of sovereignfy®"

The people of Tibet have been the victim of Chinese torture since 1951,
the Dalai Lama had lost the power in the autonomous region as well, as the
PLA had entered Tibet. In 1959, the &thn agitation towards Communist
China started, the Chinese government's quick response was torture and
oppression. The Dalai Lama fled from Lhasa and took refuge in India. The
Tibetan people, nonetheless, lost their rights and were also not allowed to
practice their religion. The Dalai Lama was seen as a separatist by the Chi-
nese government and any followers of the Dalai Lama were treated as crim-
inals. The Chinese government has also banned foreign media and human
rights activist to enter the province obét.

Every aspect of Tibetan life has been under siege. The International Cove-
nant on Civil and Political Rights, 198&hereinafter, ICCPR) provides

295 INTERNATIONAL COURT OF JUSTICE, Statute of Court, § Art.38(1)(c).

29NIVERSAL DECLARATION OF HUMAN RIGHTS, § Art. 2 (1948).

297 Adopted and opened for signature, ratification and accession by General As-
sembly resolution 2200A (XXI)

treaties, International Covenant on Civil and Political RightdJNITED
NATIONS(1966).
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provisions for every person to enjoy civil and political rights, irrespective

of the kind of political gstem they are a part of. The covenant talks about
the inherent right of life; no cruelty or torture shall be inflicted on anyone;
no one shall be subjected to arbitrary arrest or detention; right to freedom
of thought, conscience and religion; and rightpeaceful assembly shall

be recognized. The Tibetans have been under constant surveillance by the
Chinese army, their activities and movements are recorded by the police
officials. The Tibetan protestors are tortured, imprisoned and maybe killed
as well,peaceful protests are also suppressed by the use of violence. People
in Tibet are arrested for any expression of their desire for freedom, or if
they send information about the situation prevailing in Tibet, or even if
they wave the Tibetan flag or callrfthe returning of the Dalai Lama.
There are testimonies of many Tibetan protestors who have managed to
escape from the Chinese prisons or have been released. One of such testi-
mony is of a monk, Palden Gyat& he testified that over seven decades
now Chira has kept a grip on Tibetan monasteries, even destroying some,
and restricted aspects of Tibetan culture, like the Tibetan language and
Buddhist religious practices. He further reveals the conditions in prisons
and the torture inflicted by the officialsiahe Tibetan prisoners, he testi-
fies:-

"Guards in Gutsa Prison raped nuns who were political prisoners and
sexually violated them with electric cattle prods. In another prison, the
chief administrator said to me, "I will give you Tibetan independence."
Then he rammed the cattle prod into my mouth. When | regained con-
sciousness, | found myself in a pool of blood and excrement and | had lost
most of my teetR?*'

The inhumane treatment, killing, and torture inflicted by the PRC on the
people of Tibet and grave violations of their human rights, leads us to the
Question of Genocide. Genocide has been regarded as an international
crime since the second world war, fienvention on the Prevention and
Punishment of the Crime of Genocide, 1948 (hereinafter referred as Gen-
ocide Convention) defines Genocide in Article 2, whieads:-

"In the present Convention, genocide means any of the following acts
committed with intehto destroy, in whole or in part, a national, ethnical,
racial or religious group, as such:

a) Killing members of the group;

2% Daniel E. SlotnikPalden Gyatso, Monk Who Suffered for a Free Tibet, Dies at
85,NYT, 9 Dec, 2018,a 26.

29 A M. RosenthalOn My Mind; You Are Palden GyatsdY T, 11 Apr, 1995, a

25.
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b) Causing serious bodily or ment a
group;

c) Deli berately inflicting on the
|l at ddi ng about its physical dest

d I mposing measures intended to |
group;

e) Forcibly transferring children
gr o¥'p .

Furthermore, Article 3 of the Conventipnovides:-

i The f oattd shallbempuynishable:

(a) Genocide;

(b) Conspiracy to commit genocide;

(c) Direct and public incitement to commit genocide;

(d) Attempt to commit genocide;

(e) Complicity in genocide. 0

The convention defines both thetus reaand themens rea oGerocide,

themens reaf Genocide is defined in Article 2 as the intention to destroy

in whole or in part a national, ethnic, racial or religious group as such. In
2010, the Dal ai Lama accused China of
| at e Bud d Hliihgs of Buddhistimenkskand Lamas have been ex-

plicit. In 2011, a new kind of protest emerged, a monk called Phuntsog set
himself on fire in protest against the Chinese rule, before then only one
selfimmolation had taken place in Tibet. More than 135 fE&bse have

since done the same, Chinabds response
and communities and blame the Dalai Lama. These facts act to prove the

actus rea bythe Chinese government. In criminal trials its rarely that we

get direct evidence to provke mens reaThe fact that there is no official

Chinese policy statement directed towards the destruction of the Tibetans

is no ground for withholding an accusation of Genocide if an inference of

the requisite intention can properly be drawhe acts orwhich these in-

ferences are based can properly be adduced as evidence of general inten-

tion.

300 Approved and proposed for signature and ratification or accession by General
Assembly resolution 260 A (llIZonvention on the Prevention and Punishment of
the Crime of Genocid&JNITED NATIONS(1948).
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The Panchen Lama, the second in command, after the Dalai Lama, was
kidnapped by the Chinese authority in 1996. Gedhun Choekyi Nyima was
recognized by the Dalai Laanas the reincarnation of the next Panchen

Lama, he was siyearsold when the Chinese authority kidnapped him.

Many international organizations <call
onero. When the Chinese authority was
Comnittee on the Rights of the Child (CRC), China denied it held Gedhun

Choerkyi Nyima. Later in 1996, a Chinese spokesman Wu Jianmin replied

that fAsince separatists were seeking
fearful for his safety and requested Chmgsvernment protection, which

has been provided. The boy is 1living
However, to this date, no government body, concerned organization or in-
dependent observer has been allowed to see the child, and the Chinese gov-
ernmenthas provided no evidence of either the alleged kidnap plot or the
conditions of t hé&Yatemrimiod8yiNsHigit @omf i ne me n
missioner for Human Rights was denied access to the Panchen Lama, the
following year the Chinese authority issued a staténsaying that the
Panchen Lama is stil!l under their Apr
Lama and the denial of his religious identity violates the basic principles
enshrined in general human rights instruments. The Convention on the

Rights of the Chd, 1989%hereinafter, CRC) in Article 5 specifically
acknowledges the extended family, referring not only to parents and others

|l egally responsible for the childds ufj
family or community where they are recognizeddmal custom. The Pan-

chen Lama traditionally receives years of intensive religious education

from senior Tibetan lamas, including the Dalai Lama, to practice his tradi-

tional religious duties and functions. He cannot receive the education in

Chi n a 0 s astha politicatinyotivation for his kidnapping, it unlikely

that the PRC is fulfilling its obligation to ensure that he gets access to in-
formation and knowledge about his culture. By forcing the Panchen Lama

301 Interfaith International WS on Panchen Lama CaséNREPRESENTED
NATIONS & PEOPLES ORGANIZATION (Mar 09, 2006) https://unpo.org/con-
tent/view/3948/84/.

302 Adopted and opened for signature, ratification and accession by General As-
sembly resolution 44/25Corvention on the Rights of the ChildJNITED
NATIONS(1990).
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to live outside his community and requiring himattend schools outside

Tibet where Tibetan culture and values are neither taught nor honoured,

the PRC has breached its obligation to direct his education to the develop-

ment of his own cultural identity and values. Furthermore, Article 8 pro-

vides the hbild to preserve his/her cultural identity, Gedhun Choekyi

Nyi mads identity as the Panchen Lama
within the scope of Article 8. PRC has violated the right of the Panchen

Lama to freedom of thought, conscience, and @tighrticle 29 also states

that State Party shall ensure that the educational system prepares the child

for responsible life in a free society. The continued confinement of this

child and his family is contrary to this principle. China has denied the Pan-

chen Lamads right to enjoy his own cul
ligion, to use his language and to use his religion in his community. Article

30 of the CRC explicitly protects the rights of children of ethnic and reli-

gious minorities to practice ¢fr faith and culture without undue interfer-

ence from the State. Through interfer
identity and removal of the child from his community, the Chinese govern-

ment has blatantly violated this article.

China has violated theuman rights of the Tibetan community, over and
over again. The Chinese government not only kidnapped the next Panchen
Lama but has also recognized the next Panchen Lama to be someone
elsé® this has not been accepted by the Tibetan Buddhist. The Chinese
government has been constantly intervening in the religious and political
practices of Tibet. It is urged upon the world community to take action
against such acts that go against the principles of humaitigtans have

been suffering under the Chineséerfor over six decades now, the people

of Tibet are under direct threat of Chinese guns. The community has lost
their rights to practice their religion, their culture has been destroyed by
the Chinese regime and there have been systematic and traurnnagis cr
committed against them, till the extent that endangers their lives and exist-
ence as a community. The acts done by Communist China in Tibet make a
strongprima faciecase of Genocide.

303Clifford CoonanChina appoints Panchen Lama in tactical move to quell unrest
Independent UK, 01:00, 2 Mar, 2010.
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4 INTERNATIONAL COMMUNITY ON THE
ISSUE OF TIBET

The international comunity has been sympathetic towards the Tibetan
community but has not been able to resolve the issues that they have been
facing since the past six decades now. Tibet was not a member state of the
United Nations, despite that in 1950, after the invasid@hirfia in the east-
ern province of Tibet and capturing of Chamdo, the headquarters of the
GovernorGeneral of Eastern Tibet, the Tibetan Government approached
the United Nations against the agitation by China. Under Article 2(4) of
the UN Charter, which reks: -

"All members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence of
any state, or any other manner inconsistent with the Purposes of the United
Nations."

The useof force by the Chinese military against Tibet falls under the ambit
of Article 2(4) of the UN Charter. The question of Tibet was raised in the
United Nations General Assembly (hereinafter, UNGA) by EIl Salvador,
the issue was postponed by the Assemblythénmeanwhile, the ground
reality in Tibet had worsened, after the coercedgtint agreement" on
Tibet with China, the Chinese military had captutédibet. In 1959, the
Dalai Lama fled Tibet and took refuge in India, he set up his goverament
in-exile and approached the international community on behalf of the Ti-
betan people.

In 1959, UNGA passed resolution 1353 (XI¥n Tibet-China issue, af-
firming its belief the fundamental human rights and freedoms to which the
Tibetan people, like all others, are entitled include the right to civil and
religious liberty for all without distinction. Later in 1961, the UNGA
passed resotion 1723 (XVI}® calling for the cessation of practices by
China by which they deprive the Tibetan people of their fundamental hu-
man rights and freedoms, including their right to-sieifermination.

The European Parliament also passed several resolutisnpport of Ti-
bet and condemning China for violating the human rights and freedom of

304United Nations Charter, § 2(4)(1945).

30https://documentslds
ny.un.org/doc/RESOLUTION/GEN/NRO0/167/76/IMG/NR0167 4gdf?OpenEle-
ment.
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the Tibetan community, the resolutions focused on the grave violations
faced by the Tibetan's in practicing their religion and the destruction of
their culture. The Ewpean Parliament, in 1989, passed a resolution urg-

ing the Chinese Government to respect the rights of the Tibetans to reli-
gious freedom and cultural autonomy.

The United States of America has made significant efforts to support dia-
logue between the Tiken government, headed by the Dalai Lama, and the
People's Republic of China. The relationships of Tibet and the USA
strengthened after 1987, the Dalai Lama made his first public political
speech in the United States, in the form of an address to th€th§tes-
sional Human Rights Caucli$ In the address, the Dalai Lama denounced
"China's illegal occupation of Tibet," which he blamed for inflicting a "hol-
ocaust" on the Tibetan people. For the first time, he also presented a five
point "peace plan." TheFiwp o i nt fA p®aec-e pl an"

1. Transformation of the whole of Tilt
2. Abandonment of China's popul ation
ens the very existence of the Tibe

3. Respect or the Tibetamnmhdeopalned s
democratic freedoms;

4, Restoration and protection of Ti be
abandonment of China's use of Tibe
weapons and dumping of nucl ear was:¢

5. Commencement of earnest snedotTiiat i c
bet and relations between the Tibe

The USA also passed the Tibetan Policy Act, 2002, as a part Foreign Re-
lations Authorization Acts, FY2003(P.L. 1228), it lists its "purpose" as
being "to support the aspirations of thédtan people to safeguard their
distinct identity." On the political status of Tibet, the USA has never taken

a clear stand, many times Tibet has been referred to as a separate nation
from PRC. In 2014, the Obama Administration says that it considers Tibet
to be a part of China and that this has always been the U.S. government's

306 | obsang Nyandak Zayulnternational Resolutions and Recognition on Tibet
(1959 to 2004)CentralTibetan Administration.

307 https://fas.org/sgp/crs/row/R43781.pdf.

308 Address to the U.S. Congressional Human Right's Caféus,Point Peace
Plan, (21 Sept, 1987).
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position. In 2018° The US House of Representatives passed a resolution
on Tibet, calling for substantive dialogue, without preconditions, to address
Tibetan grievances and secuneegotiated agreement for the Tibetan peo-
ple. The USA has always tried to play the role of a mediator between the
people of Tibet and the PRC, the efforts and resolutions passed by the US
government reaffirming the friendship between the people of theednit
States and the people of Tibet.

The nongovernmental international organizations working for the protec-
tion of human rights of the people and developing better international re-
lations between the states; and the state and the people. The International
Commission of Jurists (hereinafter, ICJ), Advocates for Human Rights and
Justice, published a report and highlighted the facts and the violations made
by the PRC to the people of Tibet. In 1959, "the question of Tibet and the
rule of law" was published biphe ICJ, the report was aimed to constitute a
legal inquiry about the political status of Tibet, furthermore, examine the
violations of various international law in Tibet. The committee held the
acts done by the PRC against the Tibetan community fulidsrigredi-

ents of the Crime of Genocide. The report concluded that is clear that the
events in Tibet constitugrima faciea threat to and a breach of the funda-
mental legal principles, it is submittedpama faciecase of the worst type

of imperialism a&ad colonialism, coming precisely from the very people
who claim to fight against it. A solution to this problem, through the United
Nations or by any other peaceful means, remains to be found.

The most important role in the international community waged by the
neighboring nation, India, the Dalai Lama, and the Tibetans had sought
refuge in India since 1959. The Indian government has allowed the Dalai
Lama to set up his governmeantexile. The Dalai Lama and the Indian
government have good relatioesen though the Dalai Lama had expected
that the state of India would represent the case of Tibet, but the Indian gov-
ernment never took any such initiation. India's stands on the question of
the sovereignty of Tibet has always thought that they recogitize¢ as an
autonomous region in the People's Republic of China, India does not rec-
ognize Tibet as a separate nation. In 1994, World Parliamentarians Con-
vention on Tibetpassed the Delhi Resolution in which the participants
subsequently adopted a prografiParliamentary action based upon these
"Ten Commandments of Delhi", which broadly included steps to assert

309 https://tibet.net/internationaksolutions/uhouseof-representativepasses
resolution-on-tibet/.



116 Indian Law Conclave Review, Volume 1

pressure on the Chinese government and encourage dialogue between the
Dalai Lama and the PRC.

The world community has condemned the People's RiepafoChina for

their acts against the Tibetan community, they recognize the violations of
the rights and freedoms of the Tibetan. Despite the concrete pieces of evi-
dence and facts known to the international community, there have been no
concrete actiontaken by any state or the United Nations to resolve the
issue of Tibet. China has banned foreigners and international representa-
tives to enter the region of Tibet. The question of Tibet and the acts of the
PRC have still not been accounted and discusséleirunited Nations
Security Council, neither the plea for justice for the people of Tibet has
been heard in the International Court of Justice. The people of Tibet have
been globally recognized as a separate ethnicity and as a separate nation-
ality, even ly the PRC, yet the oppression by the PRC continues and no
concrete action has been taken against the state.

5 MIDDLE WAY APPROACH: THE WAY TO
PEACEFUL CO-EXISTENCE

His Holiness, the 1% Dalai Lama, was awarded the Nobel Peace prize
award in the year of 1989 by the Norwegian Nobel Committee. The Dalai
Lama has been representing the people of Tibet even after the unlawful
occupation of their territory, the Dalai Lama has not acceptedldimasc
made by the PRC over the Tibetan territory, but with years of inhumane
torture and cruelty that the people of Tibet have been subjected to by the
PRC, the Dalai Lama, in the last three decades proposed the “mwialgle
approach" to resolve the issukTdbet. In the late 1970s, with the change

in the Chinese leadership, Deng Xiaoping initiated an -a@imem policy, in

the meeting China made it clear that anything but independence could be
discussed. As there was no breakthrough with talks with Chied)abai

Lama approached the international community, particularly the European
Parliament and the US Congress, with the "fiemt Peace Plan" and the
Middle-way approach.

The middleway approach proposed that Tibet would remain part of the
People's Rapblic of China, but Tibetans would have meaningful auton-
omy. This approach is consistent with China's constitution, which allows
for autonomy in ethnic minority regions. The midalay would allow
China to oversee the defence and foreign affairs of TWietreas, the peo-
ple of Tibet would manage their affairs, including religion, culture, educa-
tion, economy, and the environment. The aim of resorting to the middle
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way approach is the restoration of fundamental rights for the people of Ti-
bet. The Dalai Lamdeclared that "the autonomy that China follows is not
real autonomy?’’, the Tibetan's demand for a hifgvel autonomy,
wherein they can maintain their culture and way of life. The PRC refuses
to allow the people of Tibet to practice their feudal economatesn,
whereas, the other autonomous regions in China are allowed to continue
their capitalist form of economy, despite PRC being a socialist economy.

In the case of Tibet, the Chinese government continues to view Tibetan
Buddhism, Tibetan distinct culte, language and identity as a threat to the
stability of the Chinese rule in Tibet. The lack of true autonomous rights
and freedoms in Tibetan areas in China, enabling Tibetans to protect and
develop their unique and distinct culture, religion, languagd,identity,
poses a serious threat to the very survival of Tibetans as a distinct people.
The forced transformatioof Tibetin China's image is uncovering the ex-
isting autonomy in Tibet as empty and meaningless. After analysing the
facts and reading thaistory of Tibet and Communist China, it is evident
that China is not supportive of the religious practices of Tibetans. As Tibet
is a form of a theocratic society, religion is the main basis for each practice
in society. The Chinese government refusesltiw the people of Tibet to

give autonomy to them for managing their matters which are regional in
nature and do not affect the safety or policies of China. China has been
exploiting the region of Tibet for their economic means, and to ensure that
thereis no hindrance in the growth of their economy, they have ostracised
the Tibetan way of life. The middieay approach is an attempt to recon-
cile with China.

Unfortunately, the Chinese government rejected the Tibetan proposal for
genuine autonomy "as demands for sémiependence and disguised in-
dependence”. The then Chinese leadership lacked the political will to ad-
dress the issue of Tibet in earnest. Thermiglispute among independent
experts and unbiased politicians and scholars that the Tibetan Memoran-
dum calls for the exercise of genuine autonomy, not for independence,
O6seitmdependence’ or oOindependence
stance of the Mentandum, which explains what is meant by genuine au-
tonomy, makes this unambiguously clear. The form and degree of auton-
omy proposed in the Memorandum are consistent with the principles of
autonomy in the Constitution of the PRC. Autonomous regions in gliffer

310What is Dalai Lama's 'Middle WayChina Daily, 08:47, 26 Jul, 2006.
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parts of the world exercise the kind of sgtfvernance that is proposed in
the Memorandum, without thereby challenging or threatening the sover-
eignty and unity of the state of which they are apart. This is true of auton-
omous regions within unitary s&s as well as those with federal charac-
teristics.

The shift from "fight for independence" to "higher autonomy for Tibet"
shall not be seen as acceptance by the Tibetans, the resistance to the un-
lawful occupation over their territory remains an issuellgghn light of

the growing atrocities against the Tibetan people by Communist China, the
government of Tibet has resorted to saving the people and the rights and
freedoms of the people of their community. The mielsléey approach is a
constructive solutio for both the parties to peacefully-eaist. The inter-
national community is urged to join the negotiations and encourage dia-
logue between China and Tibet.

6 CONCLUSION

The issue of Tibet is an alarming call for help amidst the international com-
munity. Thegrave violation of international law and the unlawful occupa-
tion of Tibet by the People's Republic of China. It is well established that
the issue between China and Tibet has not been bound to a territorial dis-
pute, the acts done by China against the jgeopTibet have violated the
fundamental rights and freedom of Tibetans. The acts by the Chinese gov-
ernment and military are a systematic attack on the Tibetan culture and
society, the kind of suppression and torture inflicted on the people of Tibet
falls under the ambit of genocide. This war for Tibetans is for the human
rights and freedom for the people of Tibet, and not just for political status
as a nation. The Chinese claim over Tibet's territory has never been proved,
whereas, in the "kpoint agreerant”, China promised to give regional au-
tonomy to the people of Tibet. In reality, the Chinese government deliber-
ately undermined the authority of the Dalai Lama, the Tibetan language
was replaced by Mandarin, monasteries were locked and destroyed, the
culture of Tibet was under a Chinese gunpoint.

The point of international law is to protect the people of the states wherever
there is a conflict, the people of Tibet shall be subjects to such protection
against China. There has been no use of aggressibibdtyagainst China,
neither had Tibet provoked China to commit such atrocities. The idea of
conquering states in the medieval era was different, back then there wasn't
a wellestablished international legal system, in th&&htury, states shall

not beentitled to take leverage over economically weaker nations. The
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Charter provides for peaceful -existence of all times of governmental
structures, irrespective of a socialist or a theological society.

It is called upon the international community t@gart Tibet and promote
dialogue between China and Tibet, the United Nations shall play its role as
a strong mediator between the two states and sought to resolve the issue of
Tibet and hold China accountable for the violations made by them under
various ovenants and declarations of international law.
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A UNIFORM CIVIL CODE 1 ITS
EVOLUTION THROUGH TIME

Garbita Chakravarty
Department of Law, University of Calcutta

1 INTRODUCTION

"We are all afraid for our confidence, for the future, for the world. That
is the nature of human imagination. Yet every man, evellizaiion, has
gone forward because of its engagement with what it has set out to do. The
personal commitment of a man to his skill, the intellectual and emotional
commitment working together as one has made the ascent of man"

---J.Bronowski

Independence from colonial rule, to our leaders, meant not just freedom

from tyranny or injustice. It brought a modernist approach, an opportunity

to portray a Secular, Democratic Independent Natlorto the world at

large. The Nation through the enactment of the Constiftwianted a State

which would be an example to the world, in independence, in the faith in

progress. It is with this ideologat Article 44 ¢ é é " The St ate shi
endeavour to secure for citizensiaiform civil codethroughout the terri-

tory of India."was incorporated in the Constitution of India as one of the

Directive Principles of State Policy and left it upon the succesggivern-

ments to incorporate and act upon them in the years to come.

The duty of firing this progressive and gallant ambition has been carried

forward by the Judiciary, in light of
the Constitut i onelyeHangesnndhe &€entrablegislawi t h t
ture, -makendalwodyo. Persuasive calls

changes in personal laws, ridding India of its backward religious and cul-
tural practices, bringing forth the true spirit of our scriptures, eliminating
the backward provisions contained in them by a proper interpretation of
these holy books has never been an easy feat. Keeping perfectly in toe with
the demands of the modern century while appeasing a vast section of di-
verse opinions at large is evidencédough the performances each such
law or precedent produced. Be it the political turmoil of the Shayara Bano
judgment in 1995(Emphasis later) and its subsequent passage of the

311 (on November 26, 1949, contained a Preamble, 395 Articles, and 8 Schedules)
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Dissolution of Muslim Marriage Act, 1987 (Emphasis Later) or the very
recent upoar on the Triple Talaq judgment of the Supreme Court in 2017.

Since "custom?®? "behavioural patterns" and "tradition" have always in-
fluenced the law of the land, personal laws have evolved and progressed
gradually through time. If the European natioul iRdato and Aristotfé?

we had philosophers like Chanakya, Valmiki and Bharata Muni, as Indian
sages (Emphasis Later)

We, therefore, relied on morals, teachings, holy scriptures in drafting the
law and went through time adapting and changing our persmmal We
relied on the way our kings and administrators dealt with day to day affairs,
resolve relied on "Dandniti", and "Rajniti*as proper measures.

Sources of such law can be traced back to the "Brahriithts "Upani-
shad¥®'6 on Hindu rules. Pali Sqrtures to elaborate on the teachings of
Lord Buddhd'’, The Quran, comprising of 6666 verses, which meted out-
laws to both Shia and Sunni sectsMiislims Emphasis later), while
Acharya Kundkund's "Samayasara" and "Niyamasara" discussed Jain Phi-
losophy.

2 HISTORY UNRAVELLED -TRACING
PERSONAL LAWS THROUGH TIME

Every aspect of the law has slowly but surely evolved with time. While
polygamy was widely prevalent among Hindu nobles and kings in the early
days, it has been prohibited by law today. Sati was aboliahddte as

32refers to those longstablished practices or unwritten rules which have acquired

a binding or obligatory character through time.

313 Greek and Latin philosophers

YA Dandimidtmi ni stration of for c-BRSharRaaj ni t i, ¢
815 textsof Hi ndu Sruti AiSruti o means revealed |
collection of texts with commentaries relating to philosophy, rituals and law(*) In-

dian Art and Culture, Nitin Singhania" Indian Literature" Pg 13.4)

316 were treatises written in Sangkwhich give an account of the Hindu Vedas.

meaning "to sit down near the teacher and read"

317 (propounder of Buddhist religion) containing "Tripitakas" or baskets of
knowledge and the "Vinaya Pitaka" among these contained rules and regulations to

be followed in religion(*) Indian Art and Culture, Nitin Singhania" Indian Litera-

ture" Pg 13.4)
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1829, and women were allowed equal rights to a property only in 2006.

The position of women in the Early Vedic age was a place of respect and
inclusion. With time came the compulsion where Indian Hindu women had

to set themselves alight on thgre of their husbands, Indian Muslim

women were compelled to cover from to

Only a few fortunate upperaste Brahmins were allowed knowledge of the
holy scriptures and came up with their interpretations of it. The "Age of
Rig Veda" dting way back into 1900 B8 treated women on equal foot-

ing with men. She was given her place beside men in society. Women at-
tended assemblies and offered sacrifices with men. The practice of widow
remarriage was also prevalent. There however was norohildage. The

age of 16 to 17 was the acceptable age of marriage

The Later Vedic Era (1,00800 BC) was the era of the formation of the

"Vedas" and "Upanishatf3® they were heavily relied on when framing of

Codified law in the 1700s and 1800s. This agw a decline in the position

of women. The " Sa BFlwarsrowdomidatet byeale Sa mi t i
warriors and Brahmanas. A notice in the rise in power of the Son, the pa-

triarchal lineage is seen, male ancestors were worshipped and women were
graduallyoccupying an inferior position to men.

TheMauryan Agecan be found in the writings oAtthashastra'by Kau-
tilya®?! and in 'India" by Megasthené® The ruler (political head) was
accompanied by learned priests and nobles(assembly) in the framing of
laws. State control was marked by a firm hand in,lalsolute absence of
foreign influencalespite travellers of European origin attending and inter-
acting with nobles and the King. Society was built on lines of
"D h a mrtéSociety was rigidly defined in terms cfss and caste lines.
Patriarchy was the order of the day. Polygamy (the practice of taking over

318 Vedas comprised of the Rig Veda, Sama Veda, Y¥goa, Atharva Veda
which throws light on the rituals, sacrifices, political and social life of that time.
"Upanishads" laid stress on value and knowledge,

319 Hindu religious text

320 Sabha and Samiti were a collection of village elders and village assevhioly,

met and decided on policy matters, passed decisions.

321 Contains policy, political and social life alongside acquisitions and conquests of
the Mauryan Empire

23 travellerds account of those times
323 Ashokan policy of Kindness and Compassion built oediaf the philosophy of
Buddhism
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one wife, at times the count went to over fifty or even a hundred!) among

Hindu nobles, property traced down patriarchal lines, the inferior and piti-

ful stateof women began to show its mark upon soé@étyOne can, for

the first time in Indian history note the presence of "One Nation, One Law"

on both civil and criminal front. The empire stretched virtually beyond ter-

ritories of modern India to Pakistan andteasd well into Bengal ands-

sam presemnday Bangladesh) the reliance on one script which was made

|l aw of the Land, the script of "Brahmi
of the King.

Few centuries into time, th@upta Eraheralded a modern outlook com-
parison to its earlier counterparts. Its political teXiitishara"(the Es-
sence of Politics) and\itivakyamarta"(Nectar of Aphorisms on Politics)
have been known to survive. Civil and Criminal Laws were differentiated
from each other for the firdime. Theft and Adulteryell under criminal

law. Property rightswere a part of civil law. Brahmana priests meted out
judgments and the law of the land was carried out in the name of the ruler.
Land tax was increas&d, a tax was paid in the form of a qlp of ani-

mals, foodgrains, army food, expenses by the royal household or forced
labour.

TheMughal Rulén India was administered by "Kazis"(judges), framed by
the present Mughd&ule (olitical head), the law of the land was drawn on
the lines of théoly Quran.Now since the Mugal Rule brought changes in
the lines of the introduction of a significantly different religion than the
one prevailing in the land, they brought with them a religion significantly
different from the one India was generally usedboth civil and criminal

law of the land showed certain changes. The principl&hafiaovertook

the existing laws. applicable to both Hindus and Muslims despite the cul-
tural differences between the two. The judicial officers (Faujdars) were
known toact at the discretion in several instances. The Khojas and Cutchi
Memons?6were reluctant to accept the differences in law as they had been
governed by Hindu law through generation. Herein lay the difference in
opinion. Since the political head was a Mosicommand, the State was
under autocratic rule, the minority was not allowed an audience. The Law
was what the ruler said it was.

RS Sharma AAncient I ndia..... Chapter 18
325 from one fourth to onaixth of produceRS SHARMA "India's Ancient Past"

Pg 238 Life in Gupta Age

326 Hindu judicial officers, RS SHARMA "India'&ncient Past" Pg 238 Life in

Gupta Age
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3 THE BRITISH RULE IN INDIA: CODIFICATION
OF LAWS

The grant of the Diwani to the Briti#Hin 1765 gave the East India Com-
pany b begin changes in the land to suit their needs. The transition from
Mughal | aw administered by fAKazisodo to
was not a sudden one. From their rights over trading, established in 1765
(emphasis provided earlier)tize Firstaw Commission by Lord Macaulay

(the then GoverneGeneral of India) in 1835 significant alterations were
needed to adapt and serve the purpose of the British now. Criminal laws
were made stringent and were systematically penalized. Civil code, being
lawsrelating to personal life were tampered with, more to serve the needs
of the Colonial Rule than to lead to progression. However, civil society did
see a revolution in personal laws. Education and liberal reforms for
women, changes in the age of marrigg® mention a few.

The judicial administration of the subahs (areas of political administration)
remained initially in hands of the Indian officers. From 1762 to 1772 and
the Mughal system was followed in both civil and criminal justice. Several
GovernorsGeneral and Viceroy$® The initial rule of the Nation was
marked by The East India Company rule and acquisitions by the East India
Company. Only after passage of the Crown's Act, 1958 did India officially
transfer to Crown's Rule) brought their alterationd amendments to the
system of governance to the country.

Warren Hastings in 1772, "The people of the country should be accus-
tomed to the Company's sovereignt§®' Laws were made applicable in
criminal justice and both Muslim and Hindu laws in personal matters like
marriage, divorce, succession, so on and so forth. At the time, "Bishop's
Courts" were of great significance in Britain. Personal Laws on marriage,
divorce, property, civil partition of land, succession rights followed the law
of land (Eg, women both Hindu and Muslim were denied any right to prop-
erty) but they were meted out by these Bishop Courts. The Civil Courts in
India were presided over by Europeaeghl luminaries; they were trained

in English Law, boasted of formal "civilized" training but meted out justice

327 By emperors Jahangir(Mughal ruler) and then Farukhshiyar(Mughal ruler)

328 The age of child marriage changed from time to time by the Sarada Acts, from
12 to 14 and then to 16.

329 Spectrum's, "A Brief History of Moderindia" by Rajiv Ahir.

330 gpectrum's, "A Brief History of Modern India" by Rajiv Ahir.
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in India without any initial training in the Indian heritage, or Indian legal
system. They did it as rulers, of the territory they had no griowledge
of, to rule, to derive profits to send back to their land.

Dadaabhai Naoroji stategf})" from 1867 to 1905, economic drain of India
transgressed from 8 million pounds a year to 51.34 million pounds annu-
ally".

Personal and Criminal Laws were both governed by Indian Laws (both
Muslim and Hindu), were headed ayKdvi" or "Mufti" but presided over

by European District Collectors. The Appeal Coocatled"Sadar Nizamat
Adalat" was brought under the "Regulating A€1773". The natural Prin-
ciples of "Justice, Equity and Good Conscience" governed judgments
passed, however making sure not to digress severely from the principles of
Hindu, Muslim, Parsi laws to welcome the wrath of society at large.

The "Regulating At of 1781" brought more finesse to the earlier law. it
clarified rules on revenue collection, and the obligation to separate Execu-
tive from the Judiciary. "Mofussil Courts" were created now. Presided over
by legally trained judges, who were, however, ag&iropean in origif:?

The uncertainty and lack of uniformity in the Indian Legal System was a
perversion from the English frame of mind. Codification and verification
being norms they lived by, they now began a genuine hunt for verified
sources of law. Bahmans with knowledge of script were called for an in-
terpretation of the "dhammashastras’, "Upanishads" and The "Vedas". Qa-
zis and "Muftis" were summoned to translate the Quran", all 6666 verses
of them. " A Digest of Hindoo Laws" were created as a résul775, "A

code of Muslim laws" in 1778. The "Code of Civil Procedure" in 1859 and
"The Indian Penal Code" in 1860 formally overhauled the system of the
uncoded, unverified legal system and are regarded as substantial sources
of law even today. These lawpointed out the universal system of jurispru-
dence, based on a notion of sovereignty, and its claims over an equally
abstract and a universal legal subject. personal laws governed sensitive in-
terpersonal and religious issues while religious issues suchertance,
marriage, property rights, divorce, after its bitter lesson in the 1857 sepoy
mutiny to steer clear of regulating religious laws.

331 "Poverty and unBritish Rule in India'. backed by Dinshaw Wacha, and GV Joshi

with their estimates)

Mofussil is an area adjoi nHimng oa y®r eSsipdear
Note 1 at 1539).
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One could find a number of justifications ranging from pure religious fa-
naticism to scientific rationalism aneaology. However, in a country
where Hindus shared their day to day lives with other religions, where
women who need not deliberately die with their husbands existed, ques-
tions were raised that why Hindu women are subjected to such atrocity? In
fact, thog who raised such questions became the beacon lights for a move-
ment of social reform such as Raja Ram Mohan Roy, Ishwar Chandra
Vidyasagar and others. Religious Laws were thus reformed on painstaking
and often perilous moves by Indian social reformerd, Barefore was
justified because the religious tenets supported it. The Abolition of Sat Act
1829, was the first such reform influencing Hindu society from Bengal to
Madras and then to the rest of India, Ishwar Chandra Vidyasagar through
has efforts infllenced the "Hindu Widow remarriage Act" in 1859, after
guoting extensively from the Vedas on their prevalence and permanence in
the Hindu scripts, the "Vedas" and "Upanishads". Akshay Kumar Dutt
gave a medical opinion against Child Marriage, Raja Roy gaseples

of the monotheism of Vedas and the Unitarianism of Christianity while
attacking the "polytheism of Hinduism and the trinitarianism of Christian-

ity".

Syed Ahmed Khaarged that all prophets have the same "din" or "faith"
even though every natioratl different prophets. Universalism and basic
ethics were heavily relied upon by Indian Nationalists on bringing change
in personal lawKeshub Chandra SetQur position is not that truths are
yet to be found in all religion, but that all establishedyietis of the world

are true®30ur reformers attempted not only to identify with the social and
political history of India, to bring its cultural norms to the modern stage
but also to modify and rid India of the evil, and outdated practices, to be
more in tine with the demands of Natural justice of the modern world. As
a result, personal laws, religion, marriage were interspersed with both tra-
ditions of Indian society, alongside a modern cultural outlook. Codification
and formalization of these laws ensuredsustenance and its permanence
in society.

333 Spectrum's, "A Brief History of Modern India" by Rajiv Ahir.
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4 UNIFORM CIVIL CODE: THROUGH
CONSTITUTIONAL ASSEMBLY DEBATES

Shri Aurobindo Ghosh sa3¥1 n a bookl et <called f@ABha
1905,

"India or Bharat is a 'Shakti', the living energy of the great spiritor
nection and fidelity to it is the very principle of her existence. For, by this
virtue alone she has been one of the immortal nations, and this alone is the
secret of her amazing persistence and perpetual force of survival and re-
vival"

When in 1934 th&lea of a Constituent Assembly was put forward by M.N.
Roy, it did not contain the elaborate, carefully debated and well thought
out provisions it did when enacted, in 1950. India at the time, seemed to be
aping the West. The Constituent Assembly memberssed great pride
from the fact that most of its provisions were derived from several coun-
tries including Britain, USA, Ireland, Soviet Union, Japan, Germany, so on
and so forth. B.R. Ambedkar had acclaimed with pride, "The Constitution
of India has beeframed after ransacking all the known Constitutions of
the world’® embodying a newly invigorated civilizing mission. A mis-
sion for a unified nation, with a strong elected government and a Supreme
Court as the "protector and upholder of the Constitutfdndia"3®

The Uniform Civil Code was reasoned in the Constitutional Assembly De-
bates on bringing uniformity is the way of life of the people, which in turn
will result in national solidarity and unity. The clarion call for a modern
out | ook o nlaws bBnebodpiregtterrimmalGrnsegrity, Fundamental
Rights, and supremacy of the Constitution neddiish this.

334 Aurobindo Ghosh, was a social reformer, monk, national leader and one of the
most eminent thinkers of his time.

335 Constituent Assembly Debates, Volume VI RB§s38.

336 The Supreme Court of India has been assigned a very significant role in the
Indian democratic political system. It is a Federal Court, the highest court of appeal,
the guarantor of fundamental rights and guardian of Constitution vide Sectiens 124
147, Part V, Constitution of India.
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Having come up with the concept for the first time, the Uniform Civil
Code®” was difficult to accept as most sections of society had awakened
to a new concept of liberation from any form of rule. The very concept of
their personal laws being hampered with made them rile up with argu-
ments. Hence there was a demand to make UCC not obligatory, but op-
tional, and, personal laws be kept out of itsvpv-
"..... provided any group, section or community of people
shall not be obliged to gi®e up its |

Many conservative groups feared it would rob them of their traditions. KM
Munshi's rigid view upeld coercive enforcement of majoritarian view
over a minority*°.
neéée 1t is not therefore correct to
of the majority. If you will look at the countries in Europe which have a
Civil Code, everyone who goes there from gayt of the world and every
minority has to submit to the Civil Code. It is not felt to be tyrannical to
the minority. The point, however, is this, whether we are going to consoli-
date and unify our personal law in such a way that the way of life of the
whole country may in course of time be unified and secular. We want to
divorce religion from personal law, from what may be called social rela-
tions or from the rights of parties as regards inheritance or succession.
What have these things gottodowithrelign | real ly fail to

Munshi sought to portray a unifying force of secularism, the hold of a par-
ticular way of life for society over and above all. In his opinion,

a) Even in the absence of Art 35, i
me nt of enacting a UCC, since th
gious freedom given to the State
activities,

b) Rel i gion and Personal |l aws are s
vorced from each other

c) The imposition of | aws over minort
of the fact that in certain coun
I

c
aws of the minority was not prot
troversial, gi wem al ndina' scuditwe ra:
grounds. The view Munshi hel d ma:
pean Nations where social milieu

337 hereinafter referred to as UCC was originally identified under Article 35 of the
Draft Constitution

338 Constituent Assembly Debates, Vol VII. Nov. 1948).

339 | bid.
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The primary reason for bringing a UCC was the uniformity in the law.
Since a womendés right sidevableageatart y, r i
riage had already been protected under the Constitution of India and other
special laws, any inequality in between the genders could not be tolerated.
The common civil law governing personal matters would bring all civil and
personal lavs under one ambit, irrespective of race, religion, social status.
Shri. Alladi Krishnaswamy lyéf°gives a more realistic opinion. He notes
how the interaction between different religions and diverse sections of so-
ciety in a country such as India is nostaesirable, but imminent.

fééééln very many matters today the
have taken a lead not from Hindu Law alone, but from other systems also.
Similarly, the Succession Act has drawn upon both the Roman and the
English systems. Themfe, no system can be setintained, if it is to have
in it the elements of growth. Our ancients did not think of a unified nation
to be welded together into a democratic whole. There is no use clinging
always to the past. We are departing from the pagigard to an important
particular, namely, we want the whole of India to be welded and united
together as a single nation. Are we helping those factors which help the
welding together into a single nation, or is this country to be kept up always
asasares of competing communities? That

The Muslim members of the assembly vehemently opposed the bill on fear
of loss of identity. Mohammed Ismail from Madras moved to add the fol-
lowing proviso,

"ééé..any group s eshall noobe obliged tacgvanmu ni t y
up its own personal law in case it has such a law"33He believed in the
complete right to protection of religious laws. There was however a need
to differentiate between inequal and modern practices, to engage in right-
ing wrongs done through the centuries. So distraught was certain conserva-
tive sections of society that in fear of losing their individuality, their voice
and in fear of losing ground to majoritarian leaders they were ready to sub-
ject their women and civil societfo despotic and unfair |

Mr Ismail, to strengthen his argument narrated examples of Yugoslavia,
kingdoms of Serbs, Croats, Slovene where they (Muslims) were able to
hold their ground and persuade these countries to grant the right to their
laws. He s,

3401hid.
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ééé. . The Serbs, Croats, and the Sl o
in the matter of family law and personal status, provisions suitable for reg-
ulating these matters by musalman us&ge."

This argument of Md. Ismail was negated by another member,MbE.
jumdar who opinioned that it resulted in an outright negation of Clause 35.
Another member, Nazir Ahmed desired to restrict the applicability of the
UCC. He said?

"Provided the personal law of any community which has been guaran-
teed by the statue shalot be changed except with the previous approval
of the community may ascertain in such manner as the Union Legislature
may determine by law".

Shri. Bhim Rao Ambedkar was a staunch supporter of the UCC. He stated
that the only sphere that did not havardform civil code was marriage
and succession. Civil laws of other fields like property, contract, sale of
goods, easememtasmore or less uniford®He was a firm believer in the
power of the Western interpretation of the law. He opposed delegates who
wished to immortalize personal laws. He s#ys,

"éééeé. .| personally do not wunderstan
this vast, expansive jurisdiction so as to cover the whole of life and to pre-
vent the legislature from encroaching upon this field. Aftervetilat are
we having this liberty for? We are having this liberty to reform our social
system, which is so full of inequities, discrimination, and other things,
which conflict with our fundamental rightg*

Besides being a social reformer Ambedkar Ji was alcritic of the Hindu
religion. Known to have changed his faith towards the end of his life, he
portrayed many dogmas that infested the Hindu religion. He viciously lob-
bied for the removal of untouchabilit§f casteism and the desperate need
for its removal by the introduction of reservations. Being a Dalit himself
and having faced the stigma of society at a very early age he well

341Mohd. Shabbir, "Muslim Personal Law, UnifornmT Code, Judicial Activism:
A critique, LJ 1997 pg 47).

342 pid.

343 Constituent Assembly Debates, Vol VII. Nov. 1948)

344 1pid.

345 |bid.

346 Refer to Art. 17, Constitution of India, 1950.
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understood the drawbacks the lower classes of society had to withstand
daily. Deived from this core of understanding of Indian society did he ad-
vocate the need for a UCC.

He attempted to bridge the differences between Muslims and Hindus by
taking an example of how differences between Sharia and Sunif’Law
were bridged under the Sharia Act, 1936 and were binding on both sects,
pointing out how easy it was to bring about uniformity under law. He
firmly disagreed with Munshi's implication (a reference to earlier note) of
the tyranny of the majority.

He portayed how a UCC could result in a progressive, forwaoting
society which supported the growth of all. He $&s.for the purpose of
evolving a single civil code applicable to all citizen irrespective of religion,
certain portions of Hindu Law, not bmese they were Hindu law but be-
cause they were found to be most suitable, were incorporated in the new
civil code projected by Art 35......"

No Constitution, by itself can bring about social revolution. That revolu-
tion is usually gradual, formed based thie ceoperation of people and
their governments. It must factor in a desire to change, amend and look
toward a better future, together, as One Nation. The enactment of a UCC
or the Directive Principlé4’, the broad ambit under which it is covered
does notthus, direct a government on what to do, it suggests what it "ought
to do, and leaves them free to do it or not!" This principle is best suited for
a multiparty democracy like India, where progressive and gradual change
has been noticed in the last skagld years, symbolizing the will to change,

of the public at large, in a gradual manner and not at once.

We may as well remember the amspiring words of Chandrachud J., "the
promise of a better tomorrow must be fulfilled today; day after tomorrow
it runs the risk of being conveniently forgotten. Indeed so many tomorrows
will have come and gone without a leaf turning....... "

347 Muslim Law can be divided into two sects, Shia(comprising of Ithsraaili,
Zyadia) and Sunni sect(comprising of Hanafi, Hanbal, Maliki, Skha#igham-
medan Law, Insights)

348 Constituent Assembly Debates, Vol VII. Nov. 1948)

349 | bid.
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CHANGES IN PERSONAL LAWS IN INDIA

Hindu Law
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1. Sarla Mudgal judgrnt,1995(Emphasis Later)

2. Shah Bano Judgement, 1985(Emphasis Later).

3. Shaya Bano Judgemern{017) and subsequent Triple Talag
Law (2019 July)

Christian Law

A Indian Christian Marriage Act, 1872
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A Indian Divorce Act,1986

5.4  Judicial Pronouncements

With articles 14°°, 155 on one hand and article 250n the other, the

courts found themselves in at loggerheads over the years between giving
precedence to which fundamental right
form law to provide remedy has mostly been sidetracked in favour of citing
examples from crinmal law(Shah Bano Judgement) and Equality (Articles

14 and 15) to avoid a painful theology based debate on personal laws which

would draw attention away from the plight of women.

Sarla Mudgal judgmefit®, a Hindu(Jitender Mathur) had converted him-
self tolslam to marry another wife while the earlier wife(Meena Mathur)
was still living. Meena Mathur claimed her husband had converted to Islam
only to circumvent the provisions of Section 494 of the Indian Penal Code.
The Supreme court asked the governmeitsaction on Article 44, how-
ever, made its directions on the case not binding but merely "Obiter Dicta".
Kuldip Singh J. opinioned that a Uniform Civil Code would strengthen the
national integration and that the minorities should give up their commit-
mentto the twenation theory and agree to a uniform civil code. He stated
how the Hindus had sacrificed for national unity by accepting changes in
personal law. Held, by the Apex Court that the first marriage would have
to be dissolved under the Hindu Marmedct, 1955. It issued no directions
for implementation of a UCC but a suggestive directive on the necessary
steps forward.

In Mohd. Ahmed Khan v. Shah Batfghereinafter referred as Shah Bano
case) the Supreme Court brought a divorced Muslim woman uhéer t

3%0The Constitution of India, 1950, Art: 14: Equality before Bhe The state
shall notdeny to any person equality before the law or the equal protection of the
laws within the territory of India.

351 The Constitution of India, 1950 Art. 15 (1): The State shall not discriminate
against any citizen on grounds only of religion, race, caste psmoe of birth or

any of them.

352 The Constitution of India, 1950, art. 25 (1): Subject to public order, morality
and health and to the other provisions of this Part, all persons are equally entitled
to freedom of conscience and the right freely to m®feractice and propagate
religion.

353 Sarla Mudgal v. Union of India, AIR 1995 SC 1531

354 Mohd. Ahmed Khan vs. Shah Bano Bedt885(2) SCC 556)A landmark
judgment provided in 1985
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cover of section 125 of the Code of Criminal Procedure, 1973 and declared
that she was entitled to maintenance even after the completion of her iddat
period. Held,

fiSection 125 was enacted in order to provide a quick @mdsiry rem-
edy to a class of persons who are unable to maintain themselves. What
difference would it then make as to what is the religion professed by the
neglected wife, child or parent? Neglect by a person of sufficient means to
maintain these and the iniity of these persons to maintain themselves
are the objective criteria which determine the applicability of section 125.
Such provisions, which are essential of a prophylactic nature, cut across
the barriers of religion

The husband on divorce placed reliance on traditional Muslim Law. It had
already been established in 1979, a Muslinhegband would only be ex-
empt if "payments were sufficient to keep body and soul together". Social
welfare considerations were introdudsgda combination of judicial activ-

ism and legislative alertness to assist divorced Muslim wives against va-
grancy and destitution. The fijjadge bench of the Supreme Court held,
deriving from Quranic provisions that a husband must have an obligation
underthem to provide maintenance for divorced wife.

The Indian Parliament, however, took a different view from that of the Su-
preme Court, which led to the passage of The Muslim (Protection of Rights
on Divorce) Act, 1986 which restricted the right of maintereaof di-
vorcees. The Act states, "ctime payment" of maintenance by a husband
to his wife, during the period of "Idd&p®

The constitutional validity of the aforesaid Act was questioned before the
Supreme Court iDanial Latifi vs. Union of IndiaSecton 3(1)(a) of the
said Act was question&d. The Court held, that the words "within the iddat
period" did not mean restricted to the period of Iddat alone, but for the
extent of life till the widow remarrie¥?

355 |bid.

3% |ddat period is the period a Muslim woman is obligated undeQiran to ob-

serve after the death or separation from her husband, during which she may not
marry another man, usually a period of three months

357 Danial Latifi vs. Union of Indig2001)

358 which states that "reasonable and fair maintenance be made ani paid
within the iddat period by the former husband".
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It was argued in the John Vallatt&ihcase thathe Uniform Civil Code
does not in any way infringe upon the right guaranteed under Article 25 of
the Constitution of India. Clause (2) to Article 25 specifically safeguards
all secular activity associated with religious practices from the guarantee
of rdigious freedom undeClause {) of Article 25.

In Shayara Bano v. Union of India & Othei2)17 the five judges from

five different communities including Chief Justice JS Khehar, a Sikh, Jus-
tices Kurian Joseph a Christian, RF Nariman a Parsi, UU LHiiéu and
Abdul Nazeer a Muslim had to examine whether Triple talag has the pro-
tection of the constitutiahif this practice is safeguarded by Article
25(1).The Court had to establish whether or not Triple talaq is an essential
feature of Islamic belief angractice.

Though two judges upheld the validity of Instant triple t#i&tpree other
judges held that it was unconstitutional, thus barring the practicé Dy 3
majority. The bench asked the central government to promulgate legisla-
tion within six monthgo govern marriage and divorce in the Muslim com-
munity.

The court said that until the government should formulate a law regarding
instant triple talaq, there would be an injunction against husbands pro-
nouncing Instant triple talag on their wives

The Preglent introduced The Muslim Women (Protection of Rights on
Marriage) Ordinance, 2018 pursuant to the court directidkBtim Septem-

ber 2018. It was passed by the Rajya Sabha and Lok Sabha a week ago,
thus making it a law.

5.5 The Progressionof The UCC

Thesocial revolution has been a part and parcel of India through time. The
Uniform Civil Code when introduced was deliberately left to future gener-
ations to ponder upon. A part of the Aosticiable Directive Principles
which may be adapted at ease, as twpfe of the nation wished.

359 John Valattam vs. Union of Ind{2003) 6 SCC 611, AIR 2003 SC 2902)

360 also called Talagb i dat |, a form of divorce on
thrice over either social media, over videmnference or kperson was enough to
dissolve marriage among Muslims

pror
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fi é It is said that the directive principles have no legal force.....I am
prepared to admit it. But | am not prepared to admit they have no binding
force at all, nor am | prepared to concede that they are useless because
theyhave no binding force in law... the Draft Constitution as framed pro-
vides the only machinery for the government of a country. It is not a con-
trivance to install any particular party in power as has been done in some
countries. Who would be in power is laftbe determined by the people,
as it must be if the system is to satisfy tests of demotracy

-BR Ambedkar.

The Constitution Makers were also prudent enough to allow pestm
successive state and Central governments to legislate on matters on mar-
riage, divorce, infants and minors, adoption, wills, intestacy and succession
as specific matters away from the purview of the J€Entry 5 in List 3

of Schedule VII of the Constition of India.

6 PREVALENT DISPARITIES IN UNIFORMITY
IN LAW TODAY

fiRaw haste,hal6 i st er to del ayo
-Lord Alfred Tennyso#f?

A Hindu Marriage Act, 1955 is applic
rashaiva, Lingayat, Vai shnava, Pr a
butot to ot-heder 8ecgionsl of HMA, 19

A Like most other | aws the state of
si ftiwe years been excluded from th
|l aws, the Hindu Marriage Act, 1955
MarrAage 1939; The I ndin Successio
forth. Women were denied successio
one who hailed from outside the st:
to buy property in the state as pe
tional Assembly oHJdwenmeir ainml k&sh

361 Lord Alfred Tennyson in his poem Love Thou Thy Land, With Love Far
Brought, first published in 1842.

362 as per the special status granted to it under Article 370 of the Constitution of
India) allowed the state of Jammu and Kashmir is governed by its own laws.

363 which repealed the special status granted under Article 370 by exercising his
powers under
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201957, Article 370, Cl ause|
t he President i ssued an Ordi

and Kashmir and so -these may
nds for di v
ei l nyh esruibtj aencct ee
[

of the same

—

Ileeq Tmas abolished only in 2017

i vorced her unl ess she marri

Be it a fiOne Nati on, One Peopledo Mottt

derbased injustice. Be it uniformity of law across states or across religion.
A UCC connotes unity in law. On one hand, it will uphold the original
intent of national integration, wlei on the other hand, it will promote gen-
der equality as an ancillary effect. Extensive cultural diversity is the truth
of India, and uniformity in law is desirable to safeguard treating one indi-
vidual dissimilarly from the other. The clarion call for U@ClIndia has
always been with the idea of divesting law from all kinds of religious in-
fluences. That law, even the personal laws should be stoic without specific
religious and cultural hurdles creeping in. Religion and culture since a very
long time have &en the ultimate explanation to any and every social evil
that exists in society. In a heterogeneous society like our comparisons are
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normally to be made. These rigid and compartmentalized personal laws
which cannot, in any probability, be influenced bliers. It might have a
tendency to throttle any scope of social reform. Codification of scattered
laws and legal norms, religious edicts, traditions and cultural laws gives a
fixed recognition to rules and eases the enforceability of laws. The rights
and ddies which flow out of such laws and rules also get due recognition
and traceability. Indeed, a uniform law with all populace equally and uni-
formly governed by it is the desired goal and as Dr Ambedkar had said the
society to inch towards its complete iization.
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